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U.S. Customs Service 


(T.D. 73-825) 
Ports of entry—Customs Regulations amended 


Changes in the Customs Field Organization, section 1.2(¢c), Customs Regulations, 
amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., November 21, 1973. 


TITLE 19—CUSTOMS DUTIES 
Cuaprern I—Unirep Stares Customs SERvICE 
PART I—GENERAL PROVISIONS 


On September 7, 1973, notice of a proposal to extend the port limits 
of Greenville, Mississippi, in the New Orleans, Louisiana, Customs 
district (Region V), was published in the Federal Register (38 FR 
24374). No comments were received regarding this proposed extension. 

Accordingly, by virtue of the authority vested in the President by 
section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended (19 
U.S.C. 2), and delegated to the Secretary of the Treasury by Executive 
Order No. 10289, September 17, 1951 (8 CFR Ch. I1), and pursuant to 
the authorization provided by Treasury Department Order No. 190, 
Rey. 9 (88 FR 17517), the port limits of Greenville, Mississippi, in 
the New Orleans, Louisiana, Customs district (Region V), are hereby 
extended to include all of Washington County, Mississippi. 

To reflect this change, the table in section 1.2(c) of the Customs 
Regulations is amended by substituting “Greenville, Mississippi (in- 
cluding the territory described in T.D. 73-325)” for “Greenville, Miss. 
(T.D. 55697 including the territory described in T.D. 55829).” in the 
column headed “Ports of entry” in the New Orleans, Louisiana, dis- 
trict (Region V). 

(Sec. 1, 37 Stat. 434, sec. 1, 38 Stat. 623, as amended; 19 U.S.C. 1.2) 

It is desirable to make this extension of the port limits of Green- 
ville, Mississippi, available to the public as soon as possible. Therefore, 
good cause is found for dispensing with the delayed effective date pro- 
vision of 19 U.S.C. 553(d). 
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Effective date. This amendment shall be effective upon publication 
in the Federal Register. 
(ADM-9-03) 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register November 3, 1973 (88 FR 32284) ] 


(T.D. 73-326) 
Bonds 


Approval and discontinuance of bonds for the control of identified shipping 
containers 


DePARTMENT OF THE TREASURY, 
Orrice or THE CoMMISSIONER OF CusToMS, 
Washington, D.C., November 27, 1973. 


The following bonds for the control of identified shipping contain- 
ers have been approved or discontinued as shown below. The symbol 
“T)” indicates that the bond previously outstanding has been discon- 
tinued on the month, day, and year represented by the figures which 


follow. “PB” refers to a previous bond, dated as represented by figures 
in parentheses immediately following, which has been discontinued. 
If the surety was different on the previous bond, the information is 
shown in a footnote at end of list. 


Date of Date of Filed with 
Name of principal and surety bond approval district director 
of customs 


Compass Container Co., Inc., 1015 Market Ave., | Nov. 15,1969 | Dec. 16,1969 | San Francisco, 
Richmond, Calif.; General Ins. Co. of America Calif. 
D 1/12/73 
Compass Financial Corp., 1015 Market Ave., Rich- | Oct. 27,1972 | Jan. 12,1973 | San Francisco, 
mond, Calif.; Argonaut Ins. Co. Calif. 
D 11/8/73 





(BON-3-10) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 





CUSTOMS 
(T.D. 73-327) 
Foreign currencies—Certificaton of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DeparRTMENT OF THE TREASURY, 
OrrIcr OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., November 27, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 73-294 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following daily rates : 


Austria schilling: 
November 19, 1973 $0. 0528 
November 20, 1973 . 0527 
November 21, 1973 . 0524 
November 22, 1973 Holiday 
November 23, 1973 


Belgium franc: 
November 20, 1973 $0. 025685 
November 21, 1973 . 025660 
November 22, 1973 Holiday 
November 23, 1973 . 025125 


Denmark krone: 
November 23, 1973 
November 23, 1973 


France franc: 
November 23, 1973 


Germany deutsche mark: 
November 19, 1973 $0. 3872 
November 20, 1973 . 3863 
November 21, 1973 . 3860 
November 22, 1973 Holiday 
November 23, 1973 . 3750 
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Italy lira: 
November 21, 1973 $0. 001682 
November 22, 1973 Holiday 
November 23, 1973 . 001657 


Japan yen: 
November 19, 3018... ce oss $0. 003570 
November 20, 1973 . 003566 
November 21, 1973 . 003570 
November 22, 1973 Holiday 
November 23, 197: . 003563 


Netherlands guilder: 
November 19, 1973 $0. 3724 
November 20, 1973 3709 
November 21, 1973 . 3701 
November 22, 1973 Holiday 
November 23, 1973 . 3620 
Portugal escudo: 
November 23, 197: $0. 0402 
Sweden krona: 
November 23, 1973 
Switzerland franc: 
DONCNNE 98, TU ois ccsenndiantiadin $0. 3096 
(LIQ-3-0 :A:E) wp 
R. N. Marra, 
Director, Appraisement 
and Collections Division. 


[Published in the Federal Register December 4, 1973 (38 FR 33407) ] 


(T.D. 73-328) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal Re- 
serve Bank of New York for the Hong Kong dollar, Iran rial, Philippine peso, 
Singapore dollar, Thailand baht (tical) 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 26, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buy- 
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ing rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR, Part 159, Subpart C). 
Hong Kong dollar: Oficial Free 

October 29, 1973__---- $0. 1970 $0. 197044* 

October 30, 1973 . 1970 . 196753* 

October 31, 1973 . 1970 . 196850* 

November 1, 1973 . 1970 _ 197044" 

November 2, 197: . 1970 . 197335* 


rial: 
November 12, SO. 0152 
November 13, 197: . 0152 
November 14, 197: . 0152 
November 15, 197: . 0152 
November 16, 197: . 0145 


Philippine peso: 
November 12, 197: $0. 1500 
November 13, 197: . 1500 
November 14, 197: . 1500 
November 15, 197: . 1500 
November 16, 197: . 1480 


Singapore dollar: 
November 12, 197: $0. 4080 
November 13, 197: . 4050 


November 14, 197: . 4050 


November 15, 197: . 4060 
November 16, 1973 . 4070 


Thailand baht (tical) : 
November 12, 1973 $0. 0500 
November 13, 1973 . 0500 
November 14, 1973 . 0500 
November 15, 1973 . 0500 
November 16, 1973 . 0475 
(LIQ-3-0:A :E) 
R. N. Marra, 
Director, Appraisement 
and Collections Division. 


*Certified as nominal 





Protest Review Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., November 27, 1973. 
The following are decisions made by the United States Customs 
Service on protests filed under section 514, Tariff Act of 1930, as 
amended (19 U.S.C. 1514), and with respect to which further review 
was requested and granted under sections 174.23 and 174.24, Customs 
Regulations. 
Lronarp LrnMAN 
Assistant Commissioner, 
Regulations and Rulings. 


October 16, 1973 
PRD 73-17 


District Director of Customs 

Seattle, Washington 98104 

Dear Sir: 

Re: Decision on Application for Further Review of Protest No. 
30041000167 

This decision concerns the protest filed against your classification 
of certain rock bits and cutter bits in the liquidation on September 24, 
1971, of entry No. 119105 of April 17, 1970, filed at the port of Blaine, 
Washington. 

The importer applied for duty-free entry of the merchandise under 
item 800.00, Tariff Schedules of the United States (TSUS), claiming 
it consisted of returned American goods. A Customs Form 3311, “Dec- 
laration for Free Entry of Returned American Products and Certifi- 
cate of Exportation,” was filed, but did not contain the necessary 
information. It merely identified the port of exportation as Sweet- 
grass, Montana, and indicated other pertinent particulars were un- 
known. The port of exportation’s declaration verifying the claimed 
exportation or exportations was absent, and no other records from 
the port have been substituted. 

Consequently, the application for free entry was denied and the 

6 
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goods were classified under the provision for cutting tools in item 
649.43, TSUS, and duty was assessed at the rate of 21 percent ad 
valorem. Other classification changes in the entry have not been con- 
tested in the protest and will not be discussed. 

As you are aware, Customs Regulations 10.1(a) (19 CFR 10.1(a) ) 
requires the entry of American goods to be accompanied by a com- 
pleted Customs Form 3311, which is a combination declaration for free 
entry and a certificate of exportation, and, when the value of the goods 
exceeds $1,000, a separate declaration by the foreign shipper. Customs 
Form 3311 describes the articles being returned and provides informa- 
tion as to the original exporter, the foreign shipper, the present im- 
porter, and the time and manner of the original exportation from the 
United States. It also indicates, by a certificate of exportation, whether 
drawback was claimed or paid on the merchandise covered by the cer- 
tificate and, if any was paid, the amount thereof. 

Paragraph (d) of the cited regulation permits the district director 
to waive the declaration of the foreign shipper and the Customs Form 
3311 if he is satisfied that, because of the nature of the articles or 
production of other evidence, the articles are imported in circum- 
stances meeting the requirements of item 800.00. Therefore, the ques- 
tion to be resolved is whether the documentation submitted by the 
importer in lieu of the precise documentation required by the regula- 
tions is sufficient to sustain a claim for free entry. 

The merchandise in question is more specifically shown in the for- 
eign shipper’s declaration to consist of 29 414 inch single cone rock 
bits, 100 414 inch two cone rock bits, 9 434 inch two cone rock bits, 
31 41% inch three cone rock bits, and 634 cutter bits. Included with the 
entry documentation are invoices of sale by the Canadian shipper 
to the American purchaser which identify all of the rock bits by 
serial numbers, but do not similarly identify the cutter bits. The 
protestant has also furnished copies of invoices of sale by an American 
manufacturer and an American tool sales company to the Canadian 
shipper identifying rock bits by the same serial numbers with certain 
exceptions. We are unable to find serial numbers 7864 through 7869 
for the single cone bits on any of the latter invoices. Also, serial 
numbers 9878 through 9889 covering 414 inch two cone rock bits were 
merely noted in ink on the invoice copies purporting to show their 
American origin, and were not shown on these documents as originally 
prepared. 

Copies of invoices used for Canadian customs purposes were sub- 
mitted by the protestant and show the sale to the Canadian shipper 
from an American manufacturer of 160 414 inch two cone bits not 
identified by serial numbers and 36 single cone bits identified by serial 
numbers, some of which correspond to the serial numbers included 


526-325—73——2 
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with the entry documentation. A copy of a letter dated August 25, 1971, 
from the American manufacturer to the protestant contains informa- 
tion that the manufacturer does not have a drawback agreement with 
the Customs Service. The file also contains a copy of a price list for 
rock bits sold by the American tool sales company. 

In correspondence addressed to the protestant, the shipper has in- 
dicated that although it manufactures in Canada rock bits similar 
to those at issue, all of the bits in the entry in question were manu- 
factured in the United States. The shipper further averred that the 
cutter bits do not have serial numbers, that no one in Canada makes 
them, and that those covered by the entry were made in Bedford; 
Pennsylvania, by its parent company. 

By virtue of the verification of the serial numbers included with 
the entry documentation by documentation of the numbers on the 
American manufacturer’s and tool sale company’s invoices, we find 
that the American origin for the rock bits is established, except for 
the single cone bits numbered 7864 through 7869 and the 414 inch 
two cone bits numbered 9878 through 9889. The protestant has been 
unable to establish that the rock bits covered by these numbers and 
the cutter bits are of American origin other than by unsupported 
assertions to that effect by its principal. While the Customs Regula- 
tions provide for the establishment of American origin by means 
other than the exportation port’s declaration and other prescribed 
documentation, the alternative evidence must be of comparable proba- 
tive value. The price list, which the protestant contends establishes 
American origin, does not compensate for the deficiencies in the 
evidence. The evidence, therefore, is inadequate to permit a completely 
favorable decision for the protestant. 

Accordingly, you are directed to deny the protest except to the 
extent that duty-free entry under item 800.00 of 23 single cone rock 
bits, 88 414 inch two cone rock bits, all of the 434 inch two cone rock 
bits, and all of the three cone rock bits, as discussed above, results 
in a partial allowance. 

Sincerely yours, 
Satvatore E. Caramacno, 
Director 
Classification and Value 
Diwision 





PROTEST REVIEW DECISIONS 
May 29, 1973 
PRD 73-18 


District Director of Customs 
San Francisco, California 94126 


Dear Sim: 


Re: Decision on Application for Further Review of Protest No. 
28091001457 

This protest was filed against your decision in the liquidation of 
entry Nos. 155139, 166181, 167814, 168468, 168473, and 166903. 

The merchandise under consideration consists of transistor radios 
manufactured in Japan. The importer is a wholly owned subsidiary 
of the exporter. 

The protest involves the question of whether the importer is a 
sales agent for the Japanese seller and makes its income from com- 
missions on sales in the United States, in which case the commissions 
are dutiable, or whether the importer purchases the merchandise at 
arms-length from the Japanese seller and gains its income from profit 
on resale to buyers in the United States, in which case the profit is 
not dutiable. 

The radios were appraised and liquidated at invoice value, less ocean 
freight and insurance, net packed, plus the importer’s markup on 
resale in the United States. Appraisement was made on the basis of 
information furnished by the importer’s Chicago office which indi- 
cated that the importer was a wholly owned subsidiary of the exporter, 
that the radios could not be purchased directly from the exporter 
because they were an exclusive model available in the United States 
only through the importer, and that the importer gained its income 
from commissions on sales in the United States. 

Subsequent to liquidation of the entries in question, the importer, 
through its main office in New York, stated that the information sup- 
plied by its Chicago office was in error, that the persons furnishing 
the information were not authorized to do so, and that appraisement 
and liquidation of the entries were not, therefore, made in accord- 
ance with the actual facts of the case. 

The importer also furnished information which establishes that 
the price at which the importer purchased the radios from the exporter 
was a bona fide negotiated price, that the transaction was, in fact, 
a purchase, that the importer assumed full responsibility on the resale’ 
of the radios for service under the warranty at its expense, that the 
same radios with only cosmetic changes had been imported by other 
U.S. purchasers, and that the same radios were sold by the exporter 
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to purchasers in Canada and England at f.o.b. Japan prices which were 
Jower than the prices at which the importer purchased the radios 
f.o.b. Japan. 

In the Bureau of Customs ruling made in 1958 and consistently fol- 
lowed by the Bureau of Customs in subsequent rulings, it was deter- 
mined that a commission paid by the exporter to its sales agent 
(the importer) in the United States on sales in the United States is 
a part of the general expenses of the exporter and, as such, is dutiable. 
On the other hand, we are of the opinion that where the importer 
actually purchases the merchandise from the exporter, even though 
the two are related firms, the markup by the importer on the sales in 
the United States represents gross profit to the importer, and forms 
no part of dutiable value. 

On the basis of the above, we are of the opinion that the importer 
is an actual purchaser of the radios, and that export value, represented 
by the invoice value, less ocean freight and insurance, net packed, 
is the proper basis for appraisement. 

You are hereby directed to allow the protest in full in accordance 
with this determination. Your file is returned. 

Sincerely yours, 


Sarvatore E. CaramMaGno, 
Director 
Classification and Value 
Division 


June 11, 1973 
PRD 73-19 


District Director of Customs 
Tampa, Florida 33602 


Dear Sir: 


Re: Decision on Application for Further Review of Protest No. 
18031000012 


This protest, filed July 29, 1971, concerns entry No. 102990 of De- 
cember 31, 1970, at Jacksonville, Florida, of 139,711 barrels of a petro- 
Jeum product from Panama. The entry was liquidated on July 23, 1971, 
with the merchandise classified as motor fuel in item 475.25, Tariff 
Schedules of the United States (TSUS), and dutiable at 1.25 cents 
per gallon. 

The importer describes the merchandise as a gasoline blending agent, 
and denied that it is chiefly used as a motor fuel or that it meets the 
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criteria in Treasury Decision 66-23(13) (CIE 1068/66) for products 
chiefly used as motor fuels which are classifiable under item 475.25. 
The product is claimed to be classifiable as petroleum naphtha under 
item 475.35, TSUS. 

The term “naphtha” is defined in Williams and Myers’ 0/7 and 
Gas Law: Manual of Oil and Gas Terms as, “A volatile, inflammable 
liquid hydrocarbon distilled from petroleum and used as a solvent 
or fuel.” The Condensed Chemical Dictionary, Seventh Edition 
(1966), defines the term “naphtha, petroleum” as, “A generic term 
applied to refined, partly refined, or unrefined petroleum products 
and liquid products of natural gas, not less than 10 percent of which 
distil below 347 degrees F (175 degrees C), and not less than 95 per- 
cent of which distil below 464 degrees F (240 degrees C) when sub- 
jected to distillation in accordance with the Standard Method of 
Test for Distillation of Gasoline, Naphtha, Kerosine, and Similar 
Petroleum Products (ASTM D 86).” The additive, tetraethy] lead, 
is not a distillate of petroleum. When tetraethyl lead is added to 
petroleum naphtha, the resulting product is precluded from classifi- 
cation as naphtha derived from petroleum (except motor fuel) in 
item 475.35. 

The findings of the Customs laboratory on examination of a sample 
of the imported product and those of an independent laboratory, when 


compared to the automotive motor fuel standards as set out in T.D. 
66-23(13) are as follows: 


INDEPENDENT TD. 66-23(13) 
CUSTOMS LABORATORY STANDARDS 

R. Octane ~~ 94 94.6-94.7 §3.1-103.3 

Gravity, °APT 58.3 59.9-60 56.3-67.7 


DISTILLATION 





°F at 10% 118 122-124 103-135 
°F at 50% 197 206-212 185-233 
°F at 90% 319 300-306 301-358 


Even if the accuracy of the independent laboratory’s finding is 
conceded, the deviation from the standards set out in T.D. 66-23 (13) 
is minimal. As stated in the Treasury decision, the critical properties 
listed are intended as guidelines and not meant to be all inclusive. 
Tn fact, in Supplement +1 to CIE 1068/66, it is noted that there could 
be petroleum products which are not covered by T.D. 66-23(13) which 
may be chiefly used as motor fuel. We find that the merchandise in 
question does come within the definition of motor fuel in Headnote 
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2(b), Part 10, Schedule 4, TSUS, and is of a class or kind chiefly 
used as a motor fuel. It is therefore, classifiable in item 475.25. 
Accordingly, you are directed to deny the protest in full. 
Copies of the protest and related documents are returned herewith. 
Sincerely yours, 
Satvatore FE. CaraMacGno, 
Director 
Classification and Vali 
Division 


June 11, 1973 
PRD 73-20 


Rat és ave , 
Distr Director of Customs 
Tlouston, Te LUS8 77082 


Drar Sim: 


Re: Decision on Application for Further Review of Protest No. 
53011000200 


‘his protest was filed on July 20, 1971, and was against your de- 

ns in the liquidation of entry Nos. 102617 and 108529 at the port 

of Houston dated August 3 and October 20, 1970, respectively. The 
importations were from West Germany. 

The merchandise covered by the entries in question was determined 

by a Customs laboratory to be paperboard boxes covered with non- 

woven textile fabric. The laboratory also determined the unwoyven 


fabric was 52 percent wool by weight and 48 percent rayon by weight. 


it was concluded that the wool content represented the component 
material in chief value of the boxes. The boxes were intended to be used 
as containers for candy. This merchandise was classified under the 
provision for articles of felt, in item 355.16, Tariff Schedules of the 
United States (TSUS), and assessed with duty at the rate of 30 cents 
per pound plus 14 percent ad valorem. 

The protestant claims that the merchandise should have been classi- 
fied under the provision for boxes of paper, of paperboard, of papier- 
mache. or of any combination thereof, in item 256.54, TSUS, and 
dutiable at the rate of 9.5 percent ad valorem. 

In a ruling dated March 20, 1967, an abstract of which was published 
as T.D. 67-90(5), the Bureau of Customs held that boxes of paper, 
paperboard, or papier-mache covered or lined with textile fabric were 
classifiable under item 256.48, TSUS, even though the boxes were in 
chief value of textile fabric. Item 256.48 covers boxes of paper, of 
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paperboard, or of any combination thereof, covered or lined with 
textile fabric. 

It is our opinion that T.D. 67-90(5) is dispositive of the protest at 
hand. Accordingly, you .ce directed to reliquidate the entries in ques- 
tion and classify the merchandise under item 256.48. The rate of duty 
in effect under this provision at the time the entries in question were 
made was 1.4 cents per pound plus 3 percent.ad valorem. 

If the amount of duty assessed under item 256.48 is lower than that 
which would have been assessed under item 256.54 in accordance with 
the protestant’s claim, the protest should be allowed in full. H the 
amount of duty assessed under item 256.48 is greater than that which 
would have been assessed under item 256.54, the protest should be 
denied, and the following statement should be inserted on the line 
designated “Other:” on Customs Form 19: “The entries are being 
reliquidated under item 256.48, TSUS, with duty at the rate-of 1.4 
cents per pound plus 3 percent ad valorem; your request for classifi- 
cation under item 256.54, TSUS, is denied. 

Sincerely yours, 
SALvatorE EK. CARAMAGNO, 
Director 
Classification and Value 


Division 


June 11, 1973 
PRD 73-21 


Distriet Director of Customs 
Ne atthe e Wash ington 98104 


Dear Sir: 


Re: Decision on Applications for Further Review of Protest Nos. 
30012002320, 30012002321, and 30012002322 


The above protests, filed concurrently on June 30, 1972, on behalf 
of one importer, involve eighteen entries. The protests present the 
same classification issues and type of merchandise. Consequently, this 
decision should be considered as dispositive of each of the applications 
for further review. We are enclosing a separate list identifying each 
entry by entry number and date. 

All of the entries were shipped from Switzerland and entered at the 
port of Seattle at various times from October 1970 to October 1971. 
The merchandise consisted of transducers used in high sensitivity 
dynamic force measurement systems. 

The merchandise was classified by Customs officials under the pro- 
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vision in item 712.49, Tariff Schedules of the United States (TSUS), 
for electrical measuring, checking, analyzing, or automatically-con- 
trolling instruments and apparatus and parts, and dutiable at the rate 
in effect under this provision at the time of the entries. It is contended 
the articles should have been classified under the provision in item 
687.60, TSUS, for mounted piezo-electric crystals and parts, or, alter- 
natively, under the provision in item 711.98, TSUS, for counters, the 
provision in item 688.40 for electrical articles not specially provided 
for, or the provision in item 678.50, TSUS, for machines not specially 
provided for. 

The transducers have been described as pressure transducers, load 
and work transducers, spherical load washers, alignment bearings, and 
two-way adaptors. Each is constructed in a housing suitable for a 
particular shock or vibration measurement application. It is our under- 
standing that each transducer contains a seismic mass and several 
quartz elements for separate positive and negative acceleration sensi- 
tivity to provide a net acceleration output. In use, the transducers 
are connected by coaxial cables to amplifiers and oscillographs or other 
apparatus for demonstrating sinusoidal wave amplitude, which varies 
in accordance with acceleration. 

The principal issue presented by the protests is whether the degree 
of adaptation of mounted piezo-electric crystals, which in this case are 
mounted in circuits rather than individually, to an acceleration sensing 
function, warrants disqualification of the crystals from classification 
in item 687.60. We believe the description “mounted piezo-electric 
crystals” is sufficiently ambiguous to justify reference to extraneous 
texts. We note that the Explanatory Notes to the Brussels Nomen- 
clature, in connection with the description in heading 85.21, which also 
provides for “mounted piezo-electric crystals,” sets forth in pertinent 
part: 


They are classified here only if mounted * * * in a simple mount- 
ing of glass, metal or other material * * *. If, however, because 
of the addition of other components, the complete article (mount- 
ing plus crystal) can no longer be regarded as merely a mounted 
cry ystal but’ has become identifiable as a specific part of a machine 
or appliance, the assembly is classified as part of the machine or 
appliance in question : e.g. soundheads, pickup elements (feelers) 
for supersonic thickness measuring or detecting instruments. 


Accordingly, we find that the basic combinations of the crystals or 
circuits with housings (reference masses) and seismic masses (inertial 
masses) are identifiable as weight-piezo-electric transducers, rather 
than as mounted piezo-electric crystals, and were correctly classified 
under item 712.49. It is also our position that these measuring devices 
utilizing frequency parameters extending into the electromagnetic 
spectrum are not ejusdem generis with the counting device exemplars 
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enumerated in item 711.98. Our finding that item 712.49 was the cor- 
rect classification makes it unnecessary to discuss the applicability of 
the less specific provisions in items 678.50 and 688.40 
In view of the foregoing, you are directed to deny the protests in 
full. 
Sincerely yours, 
Sarvatore FE. Caramaeno, 
Director 
Classification and Value 
Division 


ENCLOSURE 


ENTRY NO. DATE OF ENTRY 


111680 October 19, 1970 
111880 October 20, 1970 
115965 November 30, 1970 
118157 December 23, 1970 
119409 January 7, 1971 
120189 January 14, 1971 
120190 January 14, 1971 
122026 February 1, 1971 
123498 February 17, 1971 
124237 February 23, 1971 
127426 March 31, 1971 
131432 April 27, 1971 
134762 May 27, 1971 
138620 June 29, 1971 
103247 August 23, 1971 
107477 October 18, 1971 
108224. October 22, 1971 
109175 October 29, 1971 


June 27, 1973 
PRD 73-22 
District Director of Customs 
Chicago, Illinois 60607 
Dear Sr: 
Re: Decision on Application for Further Review of Protest No. 
39011002074 
This decision concerns a protest filed against the district director’s 
decision in the liquidation of entry No. 100739 of July 3, 1969, at the 
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Port of Chicago. The protest requests a refund of duties and taxes 
paid on missing merchandise. 

The entry covers the importation of certain cases of wine imported 
and transferred in bond to a bonded Customs warehouse. The Ware- 
house Entry Permit covers 1,082 cases of wine. The inspector's report 
on the back of the Warehouse Entry Permit notes that “15 ctns. Mani- 
fested not found. No evidence of nonimportation shortage disallowed. 
LIQ-8-10-26-66.” Thus there were 1,067 cases available for cartage to 
the bonded warehouse, which is the quantity shown as the opening bal- 
ance on the warehouse inventory. This form indicates several cases of 
wine were destroyed in the warehouse under Customs supervision and 
that samples were taken. Withdrawal permits show that on various 
dates between July 28, 1969, and November 3, 1969, 1,060 cases and 22 
bottles were withdrawn from the warehouse and that no merchandise 
remained in the warehouse following the final withdrawal on Novem- 
ber 3, 1969. This fact is confirmed by the warehouse inventory. 

In other words, the full quantity of merchandise placed in the ware- 
house was accounted for by withdrawals and by destruction or break- 
age for which you have already made an allowance in duty. Thus, the 
only merchandise unaccounted for was 15 cases not available for 
delivery to the cartman. 

If that merchandise disappeared prior to issuance of the permit and 
while the merchandise was in the custody ef the importing carrier, 
the importing carrier would be liable for duty in accordance with sec- 
tion 448, Tariff Act of 1930, as amended. If the wine disappeared 
subsequent to issuance of the permit and after the importing carrier’s 
liability had ceased, T.D. 68-133(2) would be applicable since the 
merchandise was unavailable for delivery to the consignee. In either 
case the consignee would not be liable for payment of duties on the 15 
cases noted on the inspector’s return. 

Your memorandum of November 9, 1971, recommends that the 
protest be disallowed. 

As part of the file forwarded to us with the application for further 
review, you enclosed a copy of a Regional Letter (ref. LIQ-8-LIQ) 
of August 22, 1969, which was apparently the authority relied upon 
for disallowing the claimed shortage when entry No. 100739 was 
liquidated. 

That circular required the filing of delivery receipts reflecting the 
claimed shortage of alcoholic beverages concurred in by the carrier 
as one of the documents supporting the importer’s claim. 

The protestant claims that T.D. 68-133(2) provides an exception 
to section 15.8 (now section 158.5), Customs Regulations, with respect 
to shortages involving distilled spirits or wine by holding that when 
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such shortage claim is filed under section 15.8 (158.5), and loss 
occurred after the incoming carrier’s liability had ceased, a shortage 
claim will be allowed when goods are not present for delivery to the 
importer’s premises or to a bonded warehouse, and where the con- 
signee is not recompensed or indemnified for the internal revenue tax 
on the missing merchandise. 

The application for further review states that the consignee has 
not been recompensed or indemnified for the internal revenue tax on 
the missing merchandise. 

Since the 15 cases of wine disappeared either while the merchandise 
was in the importing carrier’s custody or subsequent thereto, and were 
unavailable for delivery to the consignee, the importer is not liable 
for duty on such missing quantity of alcoholic beverages. Accordingly, 
the request for refund of duties and taxes paid on the missing wine 
should be granted. You are hereby directed to allow the protest and 
to refund the duties and taxes covering merchandise in excess of that 
received by the consignee. 

Your file is returned herewith. 

Sincerely yours, 


Raymonp E. Turner, 
Director, Entry Procedures 
and Penalties Division 


August 15, 1973 
PRD 73-23 


District Director of Customs 

Pembina, North Dakota 68271 

Dear Sir: 

Re: Decision on Application for Further Review of Protest No. 
34022000025 

This protest was filed on February 14, 1972, and was against your 
decision in the liquidation of entry No. 101772 dated October 29, 1971, 
at the port of Noyes, Minnesota. 

The merchandise in question was invoiced as “acidulated shell drain 
oil” and classified under the provision for artificial mixtures of two 
or more oils in item 491.00, Tariff Schedules of the United States 
(TSUS). The merchandise was dutiable at the aggregate rate re- 
quired under item 490.22 and 948.00, TSUS, of 1.3 cents per pound 
plus 16 percent ad valorem. The protestant contends that the mer- 
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chandise should have been classified in accordance with its chief use 
under the provision for ingredients for animal feed in item 184.75. 
TSUS, which would have required an aggregate duty of 18 percent ad 
valorem. 

The type of oil in question is produced by condensing vapors from 
a steam heated mixture of rapeseed, soybean, cottonseed, and corn 
oils, and treating the condensate with acid to remove the moisture. The 
steam heated mixture is purified and deodorized as a result of the 
vaporizing and removal of the imported oil. The term “shell drain” 
has reference to the shell-like structure of the apparatus in which 
vaporization and condensation take place. 

The protestant relies on C. J. Tower & Sons, Inc. v. United States, 
67 Cust. Ct. 70, C.D. 4255 (1971), in which mixed acidulated foots 
were held classifiable under item 184.75, TSUS, and in which the 
plaintiff’s claim for classification of the merchandise as waste or scrap 
was not upheld. Subsequent to the date of the entries which were the 
subject. of that decision and before the date of the entry in question, 
section 6(b) of Public Law 89-241 made changes in the law which 
preclude classification of the instant merchandise in accordance with 
the decision. Specifically, the amendatory legislation added to Head- 
note 1(a), Subpart C, Part 15, Schedule 1, TSUS, language which has 
the effect of excluding articles described in item 491.00, from classifi- 
cation in item 184.75. 

Accordingly, you are directed to deny the protest in full. Your file 
is enclosed. 

Sincerely yours, 
Satvatore E. CaramaGno, 
Director 
Classification and Value 
Division 


August 20, 1973 
PRD 73-24 
District Director of Customs 
Seattle, Washington 98104 
Dear Sir: 


Re: Decision on Application for Further Review of Protest Nos. 
30011000816, 30011000817, and 30022000028 


These protests were filed against your decision in the liquidation of 
entry Nos. 100019, 100022, 100099, 100729, 102021, 102120, 102176, 
102521, 102323, 102430, and 71100001. 
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The protests involve the question of whether bulk chemical chlorine 
is “freely offered for sale” either in western Canada or the north- 
western United States within the meaning of sections 402a(c) and (e) 
of the Tariff Act of 1930, as amended. 

The merchandise was appraised on the basis of foreign value. For- 
eign value is defined in section 402a(c) as “the market value or 
price . . . at which such or similar merchandise is freely offered for 
sale to all purchasers in the principal markets of the country from 
which exported in the usual wholesale quantities and in the ordinary 
course of trade, for exportation to the United States.” We do not be- 
lieve that under the circumstances outlined in the protests bulk 
chlorine is freely offered for sale within the meaning of the statute. 

It is our understanding that due to the expense of transporting 
bulk chlorine, chlorine production plants and their major customers, 
pulp and paper mills, are usually located in close proximity to each 
other. The chlorine producers do not build their plants at any great 
distance from their customers or their prices will not be competitive 
with a closer rival. Similarly, pulp and paper manufacturers must be 
insured of a close supply of bulk chlorine or the increased expense 
of bringing the chemical to their factories will force them to raise 
the price of their product above that of competitors with better loca- 
tions. Because of this mutual dependence, the trade practice in western 
Canada and the northwestern United States is to deal in long-term 
contracts so that chlorine producers do not quickly lose their customers 
after building their plant, nor pulp and paper manufacturers lose their 
close supply of chlorine after building their factories. 

These long-term contracts are individually negotiated, and, as your 
report demonstrates, the prices, as well as the terms, vary widely. 
Therefore, it is our opinion that there is no price at which chlorine 
is freely offered to all purchasers, and, therefore, foreign value does 
not apply. See Penson & Co. v. United States, R.D. 7970 (1951). Be- 
cause both export value (section 402a(d)) and United States value 
(section 402a(e)) also are defined in terms of a freely offered price 
or market value, they do not apply either. Therefore, cost of produc- 
tion, section 402a (f), is the proper basis of value. 

The protestant contends that the expense of providing tank cars for 
shipment of the chlorine is a transportation cost of the packaged prod- 
uct and not dutiable under cost of production. This is correct. Znterna- 
tional Products Corp. v. United States, R.D. 6253 (1946) ; see, also, 
PR. J. Saunders & Co.v. United States, R.D. 7973 (1951). Consequently, 
the rental costs of the tank cars used in transporting the chlorine are 
to be deducted from the distribution costs in determining cost of 
production. 
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You are directed to allow the protests consistent with the foregoing 
determination. 

In a letter dated August 6, 1973, to Headquarters, the importer, 
on behalf of the Canadian manufacturer, furnished certified cost of 
production information in Canadian dollars. A copy of the letter is en- 
closed for your information. 

Your file is returned. 
Sincerely yours, 
Satvatore E. CaraMAGNO, 
Director 
Classification and Value 
Division 


August 24, 1973 
PRD 73-25 


District Director of Customs 
Anchorage, Alaska 99501 


Dear Sir: 


Re: Decision on Application for Further Review of Protest No. 
81111000001 


This decision concerns a protest filed against your classification of 
certain coated, seamless metal pipe in the liquidation of entry No. 
100235 of November 18, 1969, filed at the port of Fairbanks, Alaska. 

The pipe was manufactured in the United States and coated in Can- 
ada. The coating consisted of about 2 inches of urethane foam applied 
by a blowing process and covered with 75 mils of black polyurethane. 
This material was insulation and a protective cover to make the pipe 
suitable for arctic lines. 

The metal in the pipe was found by Customs officers to be alloy steel 
within the definition of Headnote 2(h), Subpart B, Part 2, Schedule 
6, Tariff Schedules of the United States (TSUS), and the ad valorem 
cluty was assessed on the combined value of the pipe and coating under 


the provision for seamless alloy iron or steel pipe in item 610.52, 
TSUS. 


The protestant denies that the pipe was seamless, of alloy steel, and 
in chief value of metal, and contends, in effect, that the duty, with 
or without exemptions, should have been assessed under the provision 
in item 610.32, TSUS, for welded, jointed, or seamed pipe other than 
of alloy iron or steel, or under the provision in item 610.49, TSUS, 
for seamless pipe other than of alloy iron or steel, or under the pro- 
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vision in item 770.40, TSUS, for articles, not specially provided for 
elsewhere, wholly or almost wholly of flexible foamed polyurethane. 
However, information received from the American manufacturer of 
the pipe and the Canadian processor after the protest was filed con- 
firmed that the merchandise was, in fact, seamless, of alloy steel, and 
in chief value of metal. 

The protestant also claims the merchandise should have been re- 
garded as returned American goods and entitled to the exemption in 
item 800.00, TSUS, in item 806.20, TSUS, or in item 807.00, TSUS. 
There is also presented for consideration the question of whether the 
merchandise, even though in chief value of metal, may be regarded as 
wholly of or almost wholly of foamed polyurethane for the purpose of 
classification in item 770.40, 

The exemption in item 800.00 provides for the duty-free entry of 
American-made goods which have not been advanced in value or im- 
proved in condition abroad. In order to apply this exemption to the 
instant merchandise, the pipe and coating would have to be construc- 
tively segregated for tariff classification purposes, and the covering 
regarded as separately dutiable. Classification of coated pipe as an 
entirety is specifically contemplated by the tariff schedules, and we 
find, therefore, that the pipe cannot be considered as a separate com- 
modity entitled to duty-free entry. 

The exemption in item 806.20 applies to merchandise exported for 
repairs or alterations, and does not apply to articles exported for a 
further processing. Classification in item 807.00 would require that 
the merchandise consist of articles assembled abroad in whole or in 
part of fabricated components which are products of the United States. 
In our opinion, the spraying process did not constitute a joining to- 
gether of fabricated components which an assembly process abroad, 
as contemplated by the statutory language, presupposes. Accordingly, 
the coated steel pipe does not come within the scope of item 807.00 or 
806.20, and is dutiable at full value. 

Whether the coated pipe may be considered as wholly of or almost 
wholly of foamed plastics is governed by the rule of construction in 
General Headnote 9(f) (ii) and (iii). Under this rule, an article may 
be considered wholly of or almost wholly of a material if only negli- 
gible quantities of some other material are present, or if, notwith- 
standing the presence of significant quantities of other materials, the 
material in question imparts the essential characteristics to the im- 
ported article. While the plastic is necessary for the pipe to satis- 
factorily perform under arctic conditions, we are of the opinion the 
essential character of the pipe is its capability for the transmission 
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of fluids which is performed by the steel. Therefore, item 770.40, 
TSUS, is not applicable. 
In view of the foregoing, you are hereby directed to deny the protest 
in full. 
Sincerely yours, 
Sarvatore E. CaramMaeno, 
Director 
Classification and Value 
Division 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1110) 


Barnesey-Cueney Co, v. Tue Untrep Srares No, 5510 (—F. 2d—) 


1. CLassiFICATION—Scrarp CHARCOAL From GASMASKS 


Customs Court decision overruling protest to classification of spent 
activated carbon under paragraph 69 of the Tariff Act of 1930 as 
modified by T.D. 54108, reversed. 


. CoNGRESSIONAL InTENT—ComMMERCIAL MEANING 


From a scientific point of view, it could be said that spent acti- 
vated carbons are “activated carbons.” However, it is a familiar rule 
that a thing may be within the letter of the statute and yet not 


within its spirit, nor within the intention of its makers. Moreover, 
tariff acts are not usually drafted in the terms of science but accord- 
ing to the meaning given by trade and commerce. 


LEGISLATIVE History 


Based on a study of the legislative history of paragraph 69 of the 
Tariff Act of 1930, the court holds that Congress did not intend te 
reach merchandise consisting of spent activated carbons possessing 
no commercial use except as a raw material. 


WaAstTE 


In considering appellant’s contention that the merchandise should 
be classified as “waste,” practice in the commercial world and legis- 
lative history support the narrow “original purpose” approach of a 
gas absorbing char or carbon for gas masks. Neither party contends 
that the merchandise in question was regenerated for such “original 
purpose.” Harley Co. v. United States, 14 Ct. Cust. App. 112, T.D. 
41644 (1926). 


. In—REMANUFACTURE 


On meaning of “remanufacture,” as used in Harley Co. v. United 
States, supra, Customs Court has used the words “regenerated,” “re- 
processed” and “remanufactured” to describe the same activity. 
Cheltenham Supply Corp. v. United States, 63 Cust. Ct. 271, C.D. 
3908, 306 F. Supp. 472 (1969). 

23 
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Remanufacture is not an absolute requirement for classification as 
“waste” in any and all cases. United States v. Studner, 57 CCPA 122, 
C.A.D. 990, 427 F.2d 819 (1970). 


United States Court of Customs and Patent Appeals, November 21, 
1973 


Appeal from United States Customs Court, C.D. 4343 
[Reversed. ] 


Allerton deC. Tompkins, attorney of record, for appellant. 
Irving Jaffe, Acting Assistant Attorney General, Andrew P. Vance, Chief, Cus- 
toms Section, Glenn EF. Harris for the United States. 


[Oral argument October 1, 1973 by Mr. Tompkins and Mr. Harris] 


Before MARKEY, Chicf Judge, Ricu, BALDWIN, LANE & MILLER, Associate 
Judges. 


Miter, Judge. 

[1] This appeal is from the judgment of the United States Customs 
Court, First Division, 68 Cust. Ct. 98, C.D. 4343 (1972), overruling 
appellant’s protest against the classification under paragraph 69 of the 
Tariff Act of 1930, as modified by T.D. 54108, of imported merchandise 
consisting of spent activated carbon salvaged in Great Britain from 
canisters of gas masks. We reverse. 


The referenced paragraph provides as follows: 


Decolorizing, deodorizing, or gas-absorbing chars 
and carbons, whether or not activated, and all acti- 
vated chars and carbons 19% ad val. 


Appellant claims that the merchandise was properly classifiable 
under paragraph 1555 of the Tariff Act of 1930, as modified by T.D. 
52739, which provides as follows: 


Waste, not specially provided for _- 4% ad val. 


Facts 


The merchandise in question was sold to appellant by J & J May- 
bank, Limited, which had purchased the gas masks from the Ministry 
of Supply. Some of the masks had been in storage since 1936 and the 
latest were 1945 manufacture. Maybank invented a machine to open 
the canisters to release the charcoal they contained through a screen 
into burlap sacks for storage and shipment. Small slivers of metal 
and bits of fabric from the canisters also came through the screen and 
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were contained in the imported charcoal, which originally had been 
impregnated with various metallic salts of copper, silver and chro- 
mium (to improve its capacity for military gases). Appellant intro- 
duced evidence that the charcoal contained moisture from rain and 
snow due to open storage of the masks. The Customs Court found it 
to be “clear” that upon entry the merchandise “had a sufficiently high 
adsorbed moisture content, i.e., 20 percent, to be regarded as ‘spent? 
activated charcoal.” 

Questioning of one of appellee’s expert witnesses by the court 
below brought out the distinction between spent activated charcoal 
and activated charcoal, namely: that spent activated charcoal is no 
longer, as such, without further treatment, capable of adsorption. 

Testimony by another of appellee’s witnesses with respect to tests 
made in Customs Service laboratory disclosed that activated carbon 
purchased from a chemical supply house had an adsorbent capacity 
of 50 to 60 percent, while a representative sample of the merchandise 
in question (following a heating and drying process) had an ad- 
sorbent capacity of 21.9 percent. 

In tendering the masks, the British government advised as follows: 
“CHARCOAL WHICH MAY BE RECOVERED FROM 
BREAKDOWN OF THE RESPIRATORS MAY NOT BE USED 
FOR THE PRESERVATION OF FOODSTUFFS OR THE 
PURIFICATION OF WATER.” The invoices covering the mer- 
chandise shipped from Maybank to appellant contained the descrip- 
tion: “Scrap Charcoal From Gas Masks.” 

Appellant introduced evidence that the merchandise was used as 
“raw material” for the production of a low grade of unspent ac- 
tivated carbon. Its process of “regeneration,” “rejuvenation,” or 
“revivification” consisted of burning out the absorbed material at 
high temperature under steam, with some of the carbon being leached 
to remove the metallic salts. The resulting product was sold as a 
deodorizer for diaper pails and refrigerators, for testing of the gaso- 
line content of natural gas, and (after grinding) as an ingredient for 
decolorizing dry cleaning solvent. In its “raw” state, the merchandise 
was not commercially suitable for any specific purification applica- 
tion. 


Tue Issus Over Wuat Tue Crassirication Was 


The record clearly shows that the Deputy Collector of Customs, 
in his reports dated February 7, 1964 (filed with the U.S. Customs 
Court February 10, 1964), on the various protests involved herein 
classified the merchandise in question as “non-activated decolorizing, 
deordorizing, or gas absorbing carbon,” although by letter dated 
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January 20, 1960, from the Chief, Division of Classification and 
Drawbacks, appellant was advised that in the opinion of the Bureau 
of Customs the merchandise was classifiable “under the provision for 
decolorizing, deodorizing, or gas absorbing carbons and chars, 
whether or not activated.” The government (appellee), on the other 
hand, argues that in its opening statement before the U.S. Customs 
Court it made it clear that it was supporting the classification as “a 
gas absorbing carbon or an activated carbon” that this statement was 
not disputed by appellant during the trial. The government further 
argues, without citation of authority, that the main purpose of the 
Customs reports was to indicate the paragraph, rather than specific 
language within the paragraph, under which the merchandise under 
protest was classified. 


Tue Issur Over Tue Worn “Apsorpent” 





The parties have devoted considerable argument over whether the 
Congress intended adsorbent carbons to be included when the word 
absorbent was used in paragraph 69. The Summary of Tariff In- 
formation, 1929, which was compiled by the U.S. Tariff Commission 
and printed for use of the Committee on Ways and Means of the 
House of Representatives, described decolorizing and deodorizing 
‘arbons as activated by special processes so that they are capable of 
absorbing much greater quantities of coloring matter than ordinary 
charcoal or bone char. (Vol. 1, p. 334) The conclusion could thus be 
drawn that “absorbent” was used by Congress in a nonscientific sense 
to include carbons having adsorbent qualities. On the other hand, the 
principal testimony during the hearings before the Ways and Means 
Committee stated that activated carbons have superior decolorizing, 
deodorizing, and adsorptive properties. Hearings on Tariff Read just- 
ment—1929 Before the Committee on Ways and Means, House of 
Representatives, 70th Cong., 2d Sess., Vol. I, p. 805 (1929). Accord- 
ingly, it could be argued that the distinction between absorbing and 
adsorbing had been brought to the attention of those who drafted 
the legislation and that both words would have been used if it had 
been intended to include both types of carbons. 


OprtNnion 


As will appear below, we do not believe it necessary to decide the 
above issues. Taking the government’s classification, as set forth in 
its opening statement before the U.S. Customs Court, namely: “a gas 
absorbing carbon or an activated carbon,” and assuming that the word 
“absorbing” was intended to include “adsorbing.” the question is 
whether or not Congress, in its enactment of paragraph 69, intended 
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to reach merchandise consisting of spent activated carbons possessing 
no commercial use except as a raw material. 

A study of the legislative history of paragraph 69 of the Tariff Act 
of 1930 discloses that the one witness before both the House Ways 
and Means Committee and the Senate Finance Committee who con- 
tended for an increase in the duty on decolorizing and deodorizing 
arbons was a representative of Darco Corp. of Wilmington, Dela- 
ware, one of the two U.S. manufacturers of activated decolorizing 
and deodorizing carbons. Hearings on Tariff Readjustment—1929 Be- 
fore the Committee on Ways and Means, House of Representatives, 
supra, Vol. I, pp. 803-808; Hearings on H.2. 2667 Before A Subcom- 
mittee of the Senate C ommittee On Financ é, Tist Cong., 1st Sess., Vol. 
I, pp. 298-301 (1929). He complained of greatly expanded imports of 
activated carbons—a 300 percent increase in four years, and estimated 
to equal 30 to 50 percent of domestic production; said that in the last 
seven years the number of U.S. producers of decolorizing carbons had 
been reduced from four to two, and that the present rate of duty was 
not sufficient to enable his company to operate at a profit. He submit- 
ted a brief before the Ways and Means Committee warning of higher 
prices to consumers should domestic industry be destroyed and point- 
ing out that factories capable of producing activated carbon for gas 
masks should be available in case of emergency. 

The brief described decolorizing carbons as follows: 


Decolorizing carbons are made by chemically treating raw ma- 
terials such as wood, peat, lignite, black ash from paper mills, 
rice hulls, kelp, etc., and heating i in nickel alloy retorts to tem- 
peratures of approximately 2,000° F. (1,100° C.). After cooling 
the charred material, it is ground and then given a further ¢ ‘hem- 
ical treatment... . The process employed in 1 making decolorizing 
carbon is called activation, and the carbons so produced are re- 
ferred to as activated carbons. 


Nowhere in the legislative history of paragraph 69 is there to be 
found any concern over importation of spent activated carbons or 
raw materials used in making activated carbons, although a passing 
reference to revivifying a “spent Norit carbon” was made in a state- 
ment from the Dutch General Norit Co. in opposition to the proposed 
increase in duty. Hearings Before Subcommittee of Senate Comm. 
on Finance, supra, Vol. XVIII, p. 158. [2] From a scientific point 
of view, it could be said that spent activated carbons are “activated 
carbons.” However, it is a familiar rule that a thing may be within 
the letter of the statute and yet not within its spirit, nor within the 
ane of its makers. Church of the Holy Trinity v. United States, 

3 U.S. 457, 459 (1892). Moreover, tariff acts are not usually drafted 
in ig terms of science but ace ording to the meaning given by trade 
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and commerce. Meyer & Lange v. United States, 6 Ct. Cust. App. 181, 
T.D. 354386 (1915). 

[3] Accordingly, we hold that Congress did not intend to reach 
merchandise such as that here in question by paragraph 69 and that 
the government's classification under said paragraph was erroneous. 

[4] Turning now to appellant’s contention that the merchandise 
should be classified under paragraph 1555 as “Waste, not specially 
provided for,” appellant argues that the original purpose of the mer- 
chandise in question was that of a gas adsorbing char or carbon for 
gas masks and that it is no longer usable (either in its present state or 
after reactivation) for such purpose. The government, on the other 
hand, states the original purpose more broadly as “a gas-adsorbent 
activated charcoal” and points out that, after regeneration, rejuvena- 
tion, or revivification, “a good deal of it” was sold by appellant as a 
gas-adsorbent activated charcoal. 

“Original purpose” is a critical issue in light of what the U.S. Cus- 
toms Court refers to as the “classic” definition of waste in Harley Co. 
v. United States, 14 Ct. Cust. App. 112, T.D. 41644 (1926), namely: 

In the tariff sense, waste is a term which includes manufactured 
articles which have become useless for the original purpose for 
which they were made and fit only for remanufacture into some- 
thing else. 

The government relies, as did the U.S. Customs Court, on Supreme 
Tire & Rubber Co. v. United States, 7 Cust. Ct. 193, C.D. 566 (1941), 
wherein old rubber automobile tires fit not only for remanufacture for 
their rubber material but also for repair by vulcanizing or retreading 
were held dutiable as automobile tires and not as scrap or refuse india 
rubber fit only for remanufacture. Apparently, it would equate the 
“repair” of automobile tires with “regeneration” of the spent activated 
carbon here involved. If the broad sense of “original purpose” con- 
tended for by the government is followed, the point might be well 
taken. Otherwise, it would not be, for no one is contending that the 
spent activated carbon here was regenerated to become a gas adsorbing 

sarbon for gas masks. See also Selective Salvage Co., Inc. v. United 
States, 181 Ct. Cl. 695, 386 F.2d 1008 (1967) (holding imported tire 
carcasses not “tires” for purposes of federal excise tax). 

We agree with appellant’s interpretation of “original purpose,” 
because it accords with practice in the commercial world. Meyer & 
Lange v. United States, supra. The legislative history to which we 
have already referred in our interpretation of paragraph 69 is highly 
pertinent. The Summary of Tariff Information, 1929, supra, stated 
(p. 334) : 
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The industrial application of these carbons, also known as acti- 

rated carbons, is largely a result of the wartime development of 
carbons for gas-mask cannisters [sic] to absorb chemically inert 
lethal gases. 


x * ae * Eg * * 
There are different grades of domestic and foreign carbons, for 

different purposes. (Emphasis supplied.) 

The brief of the witness before the House Ways and Means Commit- 

tee, referred to above, stated : 
Activated decolorizing carbon is one of the products resulting 
from extensive research work done during the World War to de- 
velop an active carbon suitable for use in gas masks as an ad- 
sorbent for poisonous gases. Activated carbons for gas masks are 
made by a process and from a raw material designed to increase 
the gas adsorption property of the carbon, while activated car- 
bons for decolorizing and deodorizing liquids are made by a proc- 
ess and from a raw material designed to increase to the utmost, the 
property of removing color bodies from liquids. The carbons can- 
not be used interchangeably. (Emphasis supplied.) 

[5] On the meaning of “remanufacture,” as distinguished from 
“repair” in the Supreme Tire & Rubber Co. case and regeneration of 
spent activated carbon in this case, we note particularly Cheltenham 
Supply Corp. v. United States, 63 Cust. Ct. 271, C.D. 3908, 306 
F. Supp. 472 (1969), cited by the U.S. Customs Court in its opinion. 
There the court used the words “regenerated,” “reprocessed” and 
“remanufactured” to describe the same activity. Moreover, it had no 
difficulty in following commercial practice by distinguishing the 
original purpose of the merchandise (cellophane), which was pack- 
aging of foods to be frozen, from wrapping of wall plates and metal 
products following “regeneration.” The court specifically rejected 
the government’s broad approach to “original purpose,” namely: use 
in the packaging trade. [6] It should also be noted that, semantics 
aside, remanufacture is not an absolute requirement for classification 
as “waste” in any and all cases. United States v. Studner, 57 CCPA 
122, C.AD. 990, 427 F. 2d 819 (1970). 

Accordingly, we hold that appellant has sustained its burden of 
proof that the merchandise in question is classifiable under paragraph 
1555, Tariff Act of 1930, as modified by T.D. 22739. 

The judgment of the U.S. Customs Court is, therefore, reversed. 

Markey, Chief Judge, dissenting, with whom Rich, Judge, joins: 

With due respect, think the decision below is free of error. 

I agree with the majority that the “classification” and “absorbent” 
issues should be disregarded. The first is based on a Customs “report” 
not of record and not argued below. The second has no relevance to 
“and all activated chars and carbons” in paragraph 69. 
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The majority opinion, turning as it does on legislative history, 
recognizes that nothing in that history reflects Congressional concern 
over importation of “spent” activated carbon. For all that can now 
be known, the employment of “and a7? activated chars and carbons” 
[emphasis mine] in paragraph 69 is equally interpretable as intended 
to cover activated carbon in any form, “spent” or not. 

Whether considered from a scientific or commercial point of view, 
the imported merchandise was activated carbon. Once activated it 
remained so. “Activated” simply described its physical structure. It 
means that the cellular structure is such as to provide an abundance 
of entrapment areas. The merchandise may have been wet activated 
rarbon and dirty activated carbon, but activated carbon it was. 

“Spent” is not the same as “used up” when applied to activated 
carbon, which is no more “spent” when its interstices are full and dirty 
than a sponge is “spent” when it is filled with water and deleterious 
particles, regardless of the specific physical phenomenon involved in 
the entrapment process. The mere application of heat and cleaning, 
like the emptying and cleaning of a sponge, is sufficient to “unspend” 
or regenerate the activated carbon for its intended purpose, i.e., en- 
trapment. To me, the imported goods were not “raw material” used 
in making activated carbon but the thing itself, albeit wet and dirty. 

Appellant sold the imported goods, after regeneration, as activated 
carbon, to be used for a number of the well-known purposes to which 
activated carbon has normally, commercially been put over many 
years. Adhering to the analogy, a sponge originally employed to hold 
water becomes no less a sponge when squeezed and then employed to 
hold orange juice. Hence the prior use in gas masks and the acquisition 
of moisture would not, in my view, convert the imported activated 
‘arbon into something “useless for the original purpose” and “fit only 
for remanufacture into something else.” Harley Co. v. United States, 
14 Ct. Cust. App. 112, T.D. 41644 (1926). There is nothing in para- 
graph 69 requiring restriction to any specific use of the activated carbon 
classified thereunder. 

The government classified the imported merchandise, under para- 
graph 69, exactly as what it is, namely an activated carbon. That ends 
the matter and I would stop there. 

Moreover, much of the decision below turns, in my view, on the 
testimony of witnesses, whose demeanor and forthrightness were ob- 
served by the trial judge and are denied to us. The facts of the present 
case, as I read them, parallel those in the Supreme Tire case. I find 
therefore, no reversible error in the decision below and would, ac- 
cordingly, affirm it. 
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The amended complaint alleges inter alia that certain glazed wall 
tiles are dutiable on the basis of export value, as defined in 19 U.S.C. 
§ 1401a(b), and that said value is 10 cents per square foot, net, packed. 
Defendant’s answer admits all of the allegations contained in plain- 
tiff’s amended complaint and consents to judgment for plaintiff. How- 
ever, in response to plaintiff’s motion defendant has interposed an ob- 
jection to plaintiff’s proposed order. Specifically, defendant objects 
to the following statement in plaintiff’s proposed order: “The Dis- 
trict Director of Customs at Boston is ordered to appraise and liqui- 
date the entry accordingly”. 

I have concluded that defendant's objection is well taken. 

Plaintiff’s proposed order misconceives the function of this court in 
reappraisement cases pursuant to 28 U.S.C. § 2631, which so far as per- 
tinent, reads: 

Every written appeal to the Customs Court for a reappraise- 
inent of merchandise shall be assigned to one of the judges of such 
court who shall after affording the parties an opportunity to be 


heard on the merits, determine the value of such merchandise. 
ote F ie * * % % 


It is apparent from the foregoing statute, that after an appeal for re- 
appraisement it is the court that determines the dutiable value of the 
merchandise. Therefore, it would be improper for me to direct the cus- 


toms officials to appraise the merchandise. 

Furthermore, the direction in plaintiff’s proposed order that the dis- 
trict director liquidate the entry is inappropriate. In a reappraisement 
case the court is not concerned with liquidation of the entry ; and more- 
over, it is the statutory duty of the district director to liquidate the en- 
try after determining the rate and amount of duty applicable to the 
importation. 19 U.S.C. § 1505. 

For the foregoing reasons, while plaintiff’s motion for judgment on 
the pleadings is granted, plaintiff’s proposed order is rejected. In lieu 
of signing said proposed order, it is hereby Orprrep, ApsUDGED, AND 
Decreep that export value, as that value is defined in 19 U.S.C. § 1401 
a(b), is the proper basis for determining the value of the merchandise 
identified on the invoice covered by this appeal for reappraisement as 
“C” grade glazed wall tiles, contained in pallet numbers 1 through 13; 
and such export value is 10 cents per square foot, net, packed. 
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A. N. Derineer, Inc. v. Untrep States 
Wearing apparel—Bra-kini sets—E ntireties 


So-called “bra-kini” sets, consisting of an unstructured brassiere 
of stretch material intended to fit all, or a number of sizes, and bikini 
pants, matched as to fabric, color, print, and trim, imported in sets, 
each set on a hanger, sold at wholesale and displayed and sold at re- 
tail in sets on the hangers, designed as a unit to be worn together and 
offered in sets to satisfy a consumer demand for coordinated under- 
wear, the upper portion being distinct from sized and structured 
brassieres which were sold separately, held, on the authority of 
Miniature Fashions, Inc. v. United States, 54 CCPA 11, C.A.D. 894 
(1966), properly classified as entireties, under item 378.60, Tariff 
Schedules of the United States, as knit underwear, not ornamented, 
of man-made fibers. 


Court No. 71-12-02022 
Port of Champlain—Rouses Point 


[Judgment for defendant. ] 

(Decided November 15, 1973) 

Barnes, Richardson & Colburn (Irving Levine and Joseph Schwartz of counsel) 
for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (John A. Gussow, trial attor- 
ney ), for the defendant. 

Rao, Judge: The merchandise involved in this case consists of so- 
called “bra-kini” sets, manufactured by Philip Manufacturing Co. of 
Montreal, Canada, sold to Abraham & Straus and J.C. Penney Co., 
two department stores in the United States, and imported on June 9, 
1970. It was assessed with duty under item 378.60, Tariff Schedules of 
the United States at 35 per centum ad valorem plus 25 cents per pound, 
as knit underwear, not ornamented, of man-made fibers. It is claimed 
that the brassiere portion should be classified separately under item 
376.28 of said tariff schedules, as modified by Presidential Proclama- 
tion 3822, T.D. 68-9, at 20 per centum ad valorem, as brassieres, not 
ornamented. 


The pertinent provisions of the tariff schedules, as modified, are as 
follows. 


Classified under: 
Schedule 3, part 6, subpart E 
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Subpart E headnote: 


1. This subpart covers only underwear 
not specially provided for, of textile ma- 
terials. 
a xe oe x x 
Other underwear, not ornamented : 
ES a me we 
Of man-made fibers : 
378.60 NG i a ee 25¢ per lb + 
35% ad val. 


Claimed under: 


Schedule 3, part 6, subpart D 


Corsets, girdes, brassieres, and similar 
body-supporting garments for women 
and girls; * * * all the foregoing of 
any materials: 
a % * * * 
376.28 Other articles, not ornamented__ 20% ad val. 


At the trial there were received in evidence samples of the merchan- 
dise in its condition as imported. (Collective exhibit 1.) The exhibit 
consists of four sets of brassieres and bikini panties, each set on a 
hanger. The brassiere and bikini portion of each set is made of the 
same material in the same colors and print design and with the same 
white elastic. The brassieres are in two styles, one with an elastic strap 
and the other with a built-up shoulder of elastic and fabric. Both the 
brassiere and the bikini are made of stretch nylon material, intended to 
fit all, or a number of, sizes. The brassieres are not structured, padded, 
or wired. 

Mr. Moses Fine, president and general manager of the manufacturer, 
testified that the articles were not always sold in sets and recalled one 
instance of a sale of the brassieres and bikinis as separate items to Ohr- 
bach’s in New York. He had seen such or similar articles advertised for 
retail sale both in sets and separately and produced three newspaper 
clippings from 1971 and 1972. (Collective exhibit 2.) In those where 
the articles were offered separately, it is noted that the brassieres were 
available in different sizes, whereas the advertisement of a set indicated 
that one size would fit all. 

There were also introduced into evidence three photographs taken at 
Ohrbach’s, illustrating tables upon which brassieres and bikinis were 
placed for sale at a “Summer Clearaway.” (Collective exhibit 3.) Both 
types of articles were displayed on the tables mixed together under 
signs stating, “Match-Them.” Mr. Fine said that some of the mer- 
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chandise was his and that the other articles shown were similar. The 
photographs are dated July 8, 1971. 

Mr. Fine had also made a purchase of his own merchandise from 
Ohrbach’s, buying two brassieres separately. Each had a separate sales 
tag and he received a separate sales slip for each. (Collective exhibit 4.) 
The sales slips are dated July 7, 1971. 

The witness said that if one part or portion of the merchandise he 
sells were returned as defective, the other part would have have com- 
mercial value. He would give credit on either part. It would be put 
back into commerce, provided he was 100 percent sure it had not been 
worn. 

He offered and sold the brassieres separately to Ohrbach’s. Bikinis 
are also sold separately. In the majority of cases, his firm sells the bras 
and bikinis together in sets. In fact, in exhibit 6, an affidavit of Mr. 
Fine executed subsequent to the trial, he stated that at or immediately 
prior to the date of exportation of this merchandise, his firm did not 
offer or sell bras such as or similar to those in the bra-kini sets for ex- 
portation to the United States. 

Mr. Fine testified at the trial that the sets are imported on hangers 
which are designed to accommodate both the top and the bottom, 
although they could be used to display only one portion. He said the 
tops and bottoms were identical in the design of the fabric but were 
not necessarily meant to be worn together. 

Miss Karen Mars, buyer of day-wear lingerie and sleepwear at 
Ohrbach’s, testified that her firm sells bra and bikini sets of the same 
kind and class as the merchandise represented by collective exhibit 1 
and has done so for about 3 years. These items are not always purchased 
and sold in sets. They are sometimes sold separately and are tagged and 
priced separately. When an item has been individually priced and is 
returned, credit is given for the individual item. In such cases the 
brassiere has a separate commercial value from the bikini. 

She said that bras and bikinis are sometimes sold as a unit but they 
are not necessarily worn together. Collective exhibit B consists of bra- 
kini sets on hangers purchased at Ohrbach’s as a unit. They have one 
price tag for the set. Each also has a tag stating, “Bra’n Bikini- Soft 
Natures Look — One Size Fits All.” Miss Mars said they were invoiced 
as a set. She also said that one portion of the set could not be returned 
for credit. 

Mrs. Caroline E. Cruys testified that she had purchased bras and 
bikinis separately on different days at Abraham & Straus and at 
Martin’s. (Collective exhibit 5.) They have separate price tags and 
she received separate receipts. The bras and bikinis match, but the 
former are sized brassieres, which are padded and wired. Mrs. Cruys 
said she has seen merchandise like collective exhibit 1 sold in Abraham 
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& Straus on separate hangers, hung on different bars, but had not seen 
the bras and bikinis on a single hanger together. In her opinion, it 
Was not necessary to wear a matching bra and bikini together. 

Defendant called John A. Mahoney, brassiere buyer for J. C. Penney 
Co. He had purchased bra-kini sets, such as collective exhibit 1, for 
retail in Penney stores. They were purchased at a single unit price and 
were sold at retail at a single unit price. 

There was received in evidence an information sheet on bra and 
bikini sets which was distributed to Penney stores for use in ordering 
merchandise. (Exhibit C.) Philip Manufacturing Co. is listed as the 
vendor. The merchandise is described as “100% Stretch Nylon Print 
Bra and Bikini Set” and it is stated that one size fits 32-38 hips and 
A-B bra cup. On the back under “Merchandising,” it is further stated : 
“The idea of coordinating a soft bra and bikini and selling them to- 
gether on a hanger has proven to be tremendously successful.” 

Mr. Mahoney said that the bra-kini, embracing a one-size concept, 
“is packaged as a single unit on the hanger for the expressed intent of 
selling the single unit.” It has a higher unit value for the retailer and 
satisfies consumer wants, such as a styling preference. This type of 
coordinated merchandise with the one-size unconstructed bra appeals 
to women with smaller figures. 

According to the witness, such sets are never broken down and the 
items sold separately in the normal course of Penney operations. A 
purchaser could not return the brassiere portion alone for credit. He 
said that Penney sells bras alone and bikinis alone, but when bra-kini 
sets are retailed, a customer would have to buy two sets if she wanted 
to make new combinations. 

Mr. Mahoney testified that there is a difference between a one-size-fit- 
all garment and brassieres which are sized in the way the garment func- 
tions. Sized brassieres do not lend themselves to use in a bra-kini set. 
The one-size concept has served to reduce the retailer’s stock-keeping 
units, thereby giving him the ability to turn over merchandise much 
faster. 

Morris Kornblatt, vice-president of marketing management for 
Maidenform, testified that his firm produces merchandise similar to 
collective exhibit 1, a sample of which was introduced into evidence as 
collective exhibit E. It consists of three bra and bikini sets with 
hangers, boxed together. The articles are similar to those in collective 
exhibit 1, except that they are in a solid color rather than a print design. 
An invoice reflecting a sale from Maidenform to Penney of such mer- 
chandise was received in evidence as exhibit F. The witness said the 
price thereon was the price per set. 

According to the witness, the bra-kini set satisfies customer demand 
for some sort of coordinated dressing in underclothes, similar to that 
in outer clothing. 
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He said the merchandise in the Maidenform advertisement, exhibit 
2~B, included a sized brassiere, which matched the bikini in color and 
fabric. It would be purchased to wear as undergarments and could be 
switched with other tops or bottoms. 

Miss Norma Reinhart, bra and girdle buyer at Abraham & Straus, 
testified that she was familiar with merchandise like collective exhibit 
1 and produced a sample which was received in evidence as exhibit 
G. It is a bra-kini set made of stretch nylon lace with elastic trim. 
She said it is called in the trade, one-size-fits-all, which really means 
32 to 36, A and B cup. Both the top and bottom match in color and 
the trim is matching. It comes in on a hanger, is marked “Set,” and 
has a ticket on it that says “$3.00.” It was priced as a unit and retailed 
as a unit. One portion could not be returned for credit without the 
other. The unit is the set and neither piece has a value to the store 
separately. 


Asa buyer, she purchases the sets because there is a customer demand 
for them. Young people like the fact that they can run into the store 
and purchase something that matches without spending a lot of time. 
She said the bra-kini set reached the height of its development in 
1970-71. To counter publicity about bra burning, her firm and other 
stores attempted to turn a negative reaction into a positive feeling 
about bras. The soft tricot type bra and the stretch bra were promoted 


as the no-bra look and young people and those with young figures 
responded. The sets filled the needs of the customers. The sets in 
collective exhibit 1 and exhibit G represent the so-called no-bra look. 

She has never purchased the set at one time and the bra and bikini 
separately at other times from the same manufacturer. She has pur- 
chased similar merchandise separately and sold it separately. She 
sells bras and bikinis which match as separate items. 

Miss Kathleen Kordowski testified that she is familiar with mer- 
chandise such as collective exhibit 1 because she wears that type of 
garment and has gone shopping for it. She produced articles which 
she purchased at Woolworth’s and described them as a green and 
white bra and matching bikini panty, stretch elastic, one-size-fits-all. 
They were sold on the hanger. (Exhibit H.) She subsequently at- 
tempted to return the bra portion but the salesgirl would not accept 
it. She could have purchased bras and bikinis separately at Wool- 
worth’s but not the same type. 

Mrs. Linda Eisen testified that she was wearing garments such 
as those in collective Exhibit 1, which she described as white and 
yellow check with a little bow in the front of the bra, matching, 
stretch, one-size-fits-all. She did not think, however, that they would 
fit the fuller figure because there was no support in the bras; their 
purpose was to be free flowing. She has other matching sets of the 
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same kind, all of the no-bra style. She buys them because they are 
attractive and comfortable, and match. Since they match, she wears 
them together. She has attempted to purchase one component of a 
bra-kini set separately but was told that she had to buy both together. 
She has purchased such sets at Macy’s, J. C. Penney’s, and Ohrbach’s. 
The merchandise from Macy’s was received as exhibit I; that from 
Ohrbach’s is represented by collective exhibit B, and that from Penney 
as exhibit J. They were displayed in the stores on hangers; both 
the bra and bikini panties were on the same hanger, and the hangers 
were hanging on racks. The sets were priced with one ticket. She 
had never seen any no-bra brassieres sold separately from the panties. 
She had seen other kinds of constructed bras sold separately. She 
always wears both parts of the set. She did not wear the panties 
without wearing the bra. 

This case presents again the ever-difficult problem of whether or 
not particular merchandise, consisting of two or more components, is 
classifiable as an entirety for tariff purposes. While analogies are 
often difficult to find and their application uncertain because of var- 
iances in pertinent factors (Charles Garcia & Co., Inc. v. United 
States, 45 CCPA 1, 2, C.A.D. 663 (1957)), two recent cases involve 
fact. situations which closely resemble that in the present. action. 
Miniature Fashions, Inc. v. United States, 54 CCPA 11, C.A.D. 894 
(1966), and The Nissho American Corp. v. United States, 64 Cust. Ct. 
378, C.D. 4005 (1970), appeal dismissed 57 CCPA 141 (1970). 

In Miniature Fashions, the merchandise consisted of so-called “ca- 
bana sets,” described by this court as “two-piece shirt-short sets.” The 
shorts were classified as articles of wearing apparel and the shirts as 
shirts. The importer claimed they were entireties classifiable as wear- 
ing apparel. It appeared from the evidence that the items were de- 
signed as a unit, matched as to color, print, and fabric; imported as 
a unit, pinned together; invoiced as a unit; and invariably sold as a 
unit, both at wholesale and at retail. If one part were damaged, the 
entire set would be returned for credit or replacement. One part 
could not be sold separately. There was also evidence that because 
of recent fashion trends, garments such as those in issue were created 
to perform a dual function, first, to clothe the child, and second, to do 
it in an eye-pleasing manner. The court, after discussing many cases 
involving entireties, stated (p. 16) : 

From the authorities discussed in the opinion below and the 
arguments presented here, it is apparent that the doctrine of 
entireties is to be used as an aid to ascertain proper classification. 
Where Congress has not created an express classification to gov- 


ern, the problem is one of ascertaining the most suitable classifi- 
vation. The result reached in Lang [Lang Co. et al. vy. United 
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States, 15 Ct. Cust. Appls. 341, T.D. 42495 (1927)] appears to 
place the doctrine of entireties in its proper perspective. Thus, 

whatever criteria from the doctrine of entireties is applied, e.£. 
“function,” “use,” “individual entities,” “newly created entity,” 

“intent,” design” or “commercial unit,” such criteria may not 
circumvent the intent of Congress. 


The court noted that the doctrine of entireties could lead to con- 
trary conclusions depending on what criteria were given controlling 
effect. It pointed out that classification is determined by the condi- 
tion of the articles at the time of importation, and held, in view of 
the facts mentioned above, that the cabana sets were entireties, re- 
gardless of the fact that someone might wear but one portion or wear 
a part in combination with another article. The court concluded (p. 
18): 


* We think the evidence establishes that the upper portions 
of the cabana sets are not the “shirts” on which Congress has fixed 
a duty of 25% ad val. Appellant has imported what has been 
designed and sold exclusively as a unit. The upper portion, from 
the evidence of record, has no commercial value when returned. 
The upper portions are not imported as separate shirts. In view of 
the evidence we think the upper portion of the imported sets is 
more properly classified under paragraph 919 as part of an en- 
tirety of clothing rather than as a shirt under the same paragraph. 
We do not find this to be contr ary to the considerations given 
effect in Lang, supra. 


In The Nissho American Corp. v. United States, supra, the mer- 
chandise consisted of cotton flannel shirts and corduroy pants, called 
shirt and longie sets. The pants were lined with the same plaid ma- 
terial as the shirt and the pocket was trimmed with the same material. 
The court noted (pp. 381-382) : 


The record thus establishes that the shirt and longie set herein 
was designed, purchased, imported, and invoiced as a unit. The 
two pieces were matched as to color, print and fabric. The mer- 
chandise was advertised to retail customers as a set and was so sold 
both at wholesale and at retail. It was never broken up and the 
items sold separately. If returned by a customer, it would be resold 
as a set or if defective, destroyed or given to charity. While the 
shirt portion is a shirt and the trouser portion trousers and the 
ultimate consumer may use them separately with other trousers 
or slacks, it is clear that they were designed and merchandised as 
a set to be worn together. 


On the authority of Miniature Fashions, Inc. v. United States, supra, 

the court held that the merchandise was classifiable as an entirety. 

teferring to defendant’s attempt to distinguish that case, the court 
said (p. 383) : 


Defendant attempts to distinguish this case alleging that the 
items comprising the shirt and longie set have a commercial reality, 
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existence and value separate and apart from each other and are 
so bought and sold. The record, however, establishes no more than 
that there are shirts and trousers, of a better quality, which are 
bought and sold separately and that each article in the set has a 
separate intrinsic value. It is clear that the articles herein were 
not in fact marketed separately, and that they have no commercial 
value except as a set. 

Plaintiff in the instant case has cited many other decisions on entire- 
ties, relying especially upon Lang Co. et al. v. United States, 15 Ct. 
Cust. Appls. 341, T.D. 42495 (1927), and United States vy. Altray Com- 
pany, 54 CCPA 107, C.A.D. 919 (1967 

In the Lang case, the court held that a tablecloth and accompanying 
napkins did not constitute an entirety on the ground that each was 
complete without the other and that there was an eo nominee provision 
for napkins. Our appellate court in M/iniature Fashions, Inc. v. United 
States, supra, did not find this case a bar to holding that cabana sets 
were an entirety. 

The merchandise in the A/tray case consisted of a miniature artificial 
Christmas tree with a foil-wrapped chocolate wafer attached to the 
base of the tree. It was held that it was not an entirety on the ground 
that its design contemplated its disassembly and utilization separately, 
the tree to be used as.a like article purchased separately and the wafer 
to be eaten. The facts in the instant case are not analogous: the articles 
were designed to be used and were used together as a set, both as 
wearing apparel and not for unrelated purposes. 

Plaintiff attempts to distinguish I/iniature Fashions, Inc. v. United 
States, supra, and The Nissho American Corp. v. United States, supra, 
on the ground that there is an eo nominee provision for brassieres and 
that Congress intended to provide for all such garments in that provi- 
sion; that bras and bikinis of the type in the sets were not always 
imported and sold as sets; that each component has a separate com- 
mercial value; that each has its own particular purpose and function, 
and that the personal taste of the wearer is a factor which should be 
given some consideration and weight. 

In both Miniature Fashions and Nissho American, there was an co 
nomine provision for shirts, but the courts did not consider that deter- 
minative of a Congressional intent to classify the shirt portion of the 
sets separately. In Miniature Fashions, the court found that the evi- 
dence established that the upper portions of the cabana sets were not 
the “shirts” which Congress had provided for. Likewise, the record 
here establishes that the upner portions of the bra-kini sets are not the 
“brassieres, and similar body-supporting garments” intended by Con- 
gress to be classified under item 376.28, supra. The bras in the sets were 
of the so-called no-bra type, which were unstructured and were de- 
signed to be free flowing rather than to give support. The evidence that 
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such bras were sold separately is very meager. At wholesale, Mr. Fine 
recalled one sale to Ohrbach’s. He purchased two such bras separately 
at Ohrbach’s end offered photographs of such items being sold sepa- 
rately at a clearance sale, on or about the date of his purchase. Other- 
wise, it would appear that the bras sold separately were padded and 
wired and that the instant type was sold only as part of a bra-knit set. 

While there is some evidence that the manufacturer would have given 
credit for one portion if returned separately and that some stores would 
do so when the article was sold separately, the weight of the evidence 
indicates that when the articles were sold as a set, they had to be 
returned as a set. One witness testified that one portion alone had no 
value to the store. 

While each part of the set had a particular purpose and function 
as wearing apparel, the articles were designed to be worn together and 
were sold in sets to satisfy a consumer demand for some sort of coordi- 
nated dressing in underclothing. It is obvious that the customer could 
wear each part separately or with other articles of wearing apparel 
but they were not designed for that purpose, and, according to the 
weight of the evidence, were not ordinarily so used. 

The bras and bikinis were not only sold at wholesale in sets, but a 
hanger was included with each set, so that the articles might be dis- 
played together. They were so displayed and the retail customer in 
most cases also received the hanger. 

It is clear from the record that bra-kini sets are a commercial entity 
designed to satisfy a particular consumer demand and that they had a 
higher unit value for the retailer and allowed for faster turnover of 
merchandise. The problem of whether particular merchandise is an 
entirety or not must be examined from the standpoint of the actual 
nature of the article of commerce in its imported condition and the 
commercial realities associated therewith, provided the intent of Con- 
gress is not circumvented. Donalds Ltd., Inc. v. United States, 32 Cust. 
Ct. 310, 314, C.D. 1619 (1954) ; Zkora, Inc. v. United States, 66 Cust. Ct. 
262, 270, C.D. 4202, 325 F. Supp. 905 (1971). 

The merchandise in the instant case in its imported condition is an 
article of commerce, known and sold as bra-kini sets. For the reasons 
stated and on the authority of Miniature Fashions, Inc. v. United 
States, supra, I hold that it was properly classed as an entirety. I find 
the cited case indistinguishable. 

In view of plaintiff’s claim that the merchandise is not an entirety 
but should have been appraised and classified as two separate articles, 
plaintiff has presented evidence as to the separate dutiable values of 
the bra and bikini components, in the form of an affidavit of Mr. Fine. 
Defendant has introduced no contradictory evidence, but claims plain- 
tiff has not met its burden of proof on the issue. It does not waive the 
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jurisdictional objections raised in a motion to dismiss which was denied 
on February 13, 1973. A. N. Deringer, Inc. v. United States, 70 Cust. 
Ct. 337, C.R.D. 73-4 (1973). 

Since plaintiff has failed to establish that the merchandise is not an 
entirety, it is unnecessary to consider the valuation issue. 

The action is dismissed. Judgment will be rendered accordingly. 





Decisions of the United States 
Customs Court 


Reappraisement Decision 


(R.D. 11776) 
Ernest Lowenstein, Inc. 7. Unirep States 
Beads 


Exvorr VaLue—Price Fainty Reritecrinc Marker VALvurE 
The prices at which a foreign manufacturer sold merchandise to a 
wate purchaser for export to the United States held not to fairly 
reflect market value within the meaning of section 402(f) (1) (B) of 
the Tariff Act of 1930, as amended, since the record showed (1) that 
the manufacturer’s home market prices and prices to third countries 
for identical merchandise were higher than its export prices to the 
United States; and (2) that plaintiff failed adequately to explain 
these price disparities. 
SAME 
In order to provide safeguards against the possible rigging of 
export value through sales at non-market prices, comparison of the 
selling prices in the home market and in third countries with the 
export price to a selected purchaser in the United States is an ex- 
tremely important factor in determining whether the export price 
fairly reflects market value. 


Court No. R64/2246 


Entered at New York, New York. 
Entry No. 996721. 
(Decided November 16, 1973 


Sicgel, Mandell & Davidson (Harvey A, Isaacs and Steven S. Weiser of counsel) 
for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (Glenn FE. Harris, trial at- 
torney ), for the defendant. 

Maerz, Judge: The issue in this appeal for reappraisement is the 
correct dutiable value of certain glass stones, pendants, beads and 
similar merchandise (hereinafter referred to as “stones and beads”) 


9 
vo 
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that were exported from Austria, the country of manufacture, in 
March 1963 and entered at the port of New York in April 1963. The 
merchandise was appraised on the basis of export value as defined in 
section 402(b) of the Tariff Act of 1930, as amended, at the entered 
invoiced unit values plus 14.3 percent. 

Plaintiff agrees that export value is the proper basis for appraise- 
ment but contends that such value is the appraised value less 15 
percent. 

The merchandise, which was used to make costume jewelry, was 
manufactured in Wattens, Austria by D. Swarovski & Co. 
(Swarovski), the sole manufacturer in that country of such or similar 
articles, During the period in issue, Swarovski had a distributorship 
agreement with Lowenstein Overseas Corporation, known since 1962 
at Lowenstein Overseas Company (LOC), a Liechtenstein concern to 
which Swarovski was totally unrelated. LOC was appointed sole dis- 
tributor for Swarovski stones and beads in all countries throughout 


the world, except Europe, under a contract which provided, in part, 
as follows: 


D. Swarovski appoints LOC as its sole distributor of Swarovski 
jewelry glass stones for all countries, with the exception of Eu- 
rope, and subject to the following reservation. D. Swarovski re- 
serves the right to make direct export sales insofar as direct 
shipments may be required by existing contractual obligations or 
by the laws of Austria or of the foreign country in question or by 
commercial or other international agreements or measures. Subject 
to the above-mentioned reservation, D. Swarovski agrees not to 
sell any jewelry glass stones to these territories. 


LOC purchased the articles, for exportation to the United States, 
at the Swarovski world list price, less a discount of 15 percent — 
which amount is claimed to be the correct dutiable export value of the 
merchandise. LOC’s exclusive customer for these articles in the United 
States was the plaintiff-importer Lowenstein which paid LOC the 
Swarovski list price, less 1214 percent. No restriction was placed on 
the articles’ disposition or use by plaintiff except that resale was limited 
to the United States and certain other countries within the terms of 
LOC’s distributorship agreement. 

During the period under consideration, when LOC received an order 
from the plaintiff, LOC would place an identical order with Swarovski 
and instruct the latter to ship the merchandise directly from Wattens, 
Austria to plaintiff in the United States.? Upon receiving Swarovski’s 


1 This amount did not vary with the quantities purchased. 
2 The merchandise in this case, through reinvoicing and direct shipment by Swarovski 
to plaintiff in the United States, never physically entered the commerce of Liechtenstein, 


and it is therefore undisputed that the country of exportation was Austria and not 
Liechtenstein. 
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invoice, which was calculated at the latter’s published list price, less 
15 percent, LOC, in turn, would bill plaintiff at the list price, less 
121% percent. 

Thus, the unit prices shown on the LOC invoices herein are the 
Swarovski list prices, less 1214 percent. However, since the mer- 
chandise was appraised on the basis of Swarovski’s list prices, with- 
out discount (as indicated by the appraising officer’s notations on the 
invoices), the appraiser added 14.3 percent to the invoiced prices to 
reach such list prices. 

Swarovski, in addition to selling stones and beads for export to 
the United States, also sold identical articles in the home market to 
Austrian jewelry manufacturers and other Austrian purchasers at 
list price with no discount.’ Most of the sales to its Austrian cus- 
tomers were made through its branch office in Linz, Austria. Through 
its office in Wattens, Austria, Swarovski also sold stones and beads 
(identical to those purchased by LOC) for export to various countries 
in Europe at list and below list prices, as follows: Sales by Swarovski 
to manufacturers in Belgium, Denmark, Finland, Norway, Poland 
and Sweden were at list prices; sales to dealers in France and Greece 
were at list, less 19 and 1214 percent, respectively; sales to one dealer 
in West Germany were at a 15 percent discount from list; and sales 
to dealers in Belgium, Eire,‘ Great Britain, Holland, Portugal, Spain, 
Switzerland, its branch office in West Germany and its “representa- 
tive” in Italy ° were at a 10 percent discount. 

In 1962, LOC accounted for approximately 51 percent and in 1963 
for approximately 55 percent of Swarovski’s total sales of stones and 
beans. During this period, about 75 percent of LOC’s purchases were 
resold and shipped directly by Swarovski to plaintiff in the United 
States with the balance going to other non-European destinations. 
The approximate breakdown, in monetary terms, of Swarovski’s ship- 
ments of stones and beads sold during this period was as follows: 40 
percent was shipped to the United States; 15 percent to other LOC 
customers (non-European) ; 15 percent to Austrian manufacturers and 
and other purchasers; and 30 percent to other countries in Europe. 

The parties agree that the merchandise is not specified on the Final 
List, and that there is no issue as to usual wholesale quantities or 
principal markets within the meaning of the valuation statute; also, 
it is not disputed that plaintiff-importer is a selected purchaser at 
wholesale within the meaning of section 402(f) (1) (B) of the Tariff 


3 Although most of this merchandise apparently was used for home consumption, the 


evidence indicates that a small, undisclosed amount found its way to two dealers in the 
United States. 


4 No sales were made to Eire after 1962. 
5 A few items were sold to Italy at a 20 percent discount. 
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Act of 1930, as amended.* Further, it is undisputed that the imported 
merchandise, which was reinvoiced and shipped directly by Swarovski 
to plaintiff without entering the commerce of any other country, was 
sold for export to the United States from Austria.’ 

The sole issue, as the parties agree, is whether the prices paid by 
LOC to Swarovski—i.e., list, less 15 percent—fairly reflect the market 
value of the merchandise within the meaning of section 402(f) (1), as 
amended, and, hence, represent statutory export value.® 

The pertinent statutory provisions of section 402 of the Tariff Act 
of 1930, as amended, are as follows: 


(b) Exrorr Vatvr.—For the purposes of this section, the ex- 
port value of imported merchandise shal! be the price, at the time 
of exportation to the United States of the merchandise under- 
going appraisement, at which such or similar merchandise is 
freely sold or, in the absence of sales, offered for sale in the prin- 
cipal markets of the country of exportation, in the usual wholesale 
quantities and in the ordinary course of trade, for exportation to 
the United States, plus, when not included in such price, the cost 
of all containers and coverings of whatever nature and all other 
expenses incidental to placing the merchandise in condition, 
packed ready for shipment to the United States. 

* * %* * HE * 
(f) Derrnrrions.—For the purposes of this section— 

(1) The term “freely sold or, in the absence of sales, 
offered for sale” means sold or, in the absence of sales, 
offered— 

(A) toall purchasers at wholesale, or 

(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a price which 
fairly reflects the market value of the merchandise, 


© A selected purchaser situation within the meaning of section 402(f)(1)(B) results 

when a seller restricts his sales to one or more specifically designated purchasers. See 

Aceto Chemical Co., Inc. v. United States, 51 CCPA 121, 127, C.A.D. 846 (1964): 
’. H. Powell Co., Inc. v. United States, 67 Cust. Ct. 493, 498, n. 3, R.D. 11752 (1971), 
aff'd, 69 Cust. Ct. 257, A.R.D. 307 (1972). 

7 Although the sale at issue was between parties located in Austria (Ssvarovski) and 
Liechtenstein (LOC), the merchandise was exported directly from Austria to the United 
States, the merchandise never entering the commerce of any other country. It is well 
established that in such a situation, the sale from the exporting country is the sale to he 
considered in reappraisement proceedings. United States v. G. W. Sheldon &€ Co., 53 
Treas. Dee. 34, T.D. 42541 (1928); United States v. F. W. Hagemann, 39 CCPA 182, 
C.A.D. 484 (1952); R. J. Saunders €& Co., Inc. v. United States, 42 CCPA 55, C.A.D. 570 
(1954); 7. M. Duche & Sons, Inc. v. United States, 49 Cust. Ct. 377, R.D. 103825 (1962), 
aff'd, 52 Cust. Ct. 624, A.R.D. 170 (1964). 

S At the first pretrial conference in this case, counsel for the defendant made nine 
separate contentions, including a contention (No. 5) that the prices invoiced by 
Swarovski to LOC did not fairly reflect the market value of the merchandise. To support 
each of these nine contentions, defendant’s counsel subpoenaed from unrelated parties and 
introduced a large number of documents, resulting in an extremely voluminous record. 
In his brief, however, counsel for defendant abandoned all but his fifth contention, thus 
conceding, in effect, that a major part of the record—which concerned the other eight 
contentions—was irrelevant. To obviate such a situation in the future, and thus avoid 
wasting the time of the court, opposing counsel and unrelated parties, it is essential 
that counsel prepare their cases thoroughly before and not after trial. 
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without restrictions as to the disposition or use of the 
merchandise by the purchaser, except restrictions as to 
such disposition or use which (1) are imposed or required 
by law, (ii) limit the price at which or the territory in 
which the merchandise may be resold, or (iii) do not 
substantially affect the value of the merchandise to usual 
purchasers at wholesale. 


With respect to the proof necessary to establish that a price to a 
selected purchaser fairly reflects market value, the court’s primary 
emphasis has been to determine whether a showing has been made 
which would negate the possibility of collusion between the selected 
purchaser and seller in rigging the price of goods. See e.g., Myerson 
Tooth Corporation v. United States, 61 Cust. Ct. 540, 544, R.D. 11597 
(1968), aff'd, 64 Cust. Ct. 860, A.R.D. 273, 313 F. Supp. 1016 (1970) ; 
Service Afloat, Inc. v. United States, 66 Cust. Ct. 519, 522, R.D. 11734, 
322 F. Supp. 1396, 1398 (1971). 

Accordingly, one method has been to compare the export price to 
the selected purchaser in the United States with the price at which 
the merchandise was sold in the home market or to third countries, 
other than the United States—this on the basis that all sales in the 
ordinary course of trade are relevant in determining whether the price 
in question fairly reflects market value. See, e.g., /nited States v. Acme 
Steel Company, 51 CCPA 81, C.A.D. 841 (1964); John V. Carr & 
Son, Inc. v. United States, 52 CCPA 62, C.A.D. 860 (1965) ; Myerson 
Tooth Corporation v. United States, supra, 64 Cust. Ct. 860. 

An alternative method has been to establish that the transaction 
was the result of bona fide negotiations between the parties and was 
high enough to include all costs of production, general expenses enter- 
ing into the export transaction, and a profit. John V. Carr & Son, Ine. 
v. United States, supra, 52 CCPA at 68; United States v. F. W. Myers 
& Co., Inc., 63 Cust. Ct. 706, A.R.D. 264, 306 F. Supp. 1896 (1969) ; 
C. H. Powell Co., Inc. v. United States, supra, 69 Cust. Ct. at 261; 
Exbrook, Inc v. United States, 69 Cust. Ct. 224, R.D. 11772 (1972). 

Where the first method of establishing the claimed value is utilized, 
and sales in the home market or to third countries are at higher prices 
than sales for export to the United States, it is incumbent upon the 
claimant to explain the disparity between them. E.g., United States v. 
Acme Steel Company, supra, 51 CCPA at 89; John V. Carr & Son, 
Inc. v. United States, supra, 52 CCPA at 68. “The clear trend of the 
decisions is to look for proofs breaking down the specific cost items 
making up the difference” between the home market and third country 
prices on one hand and the export prices to the United States on the 
other. C. J. Tower & nse of Niagara, Ine. v. United States, 60 Cust. 
Ct. 938, 941-2, A.R.D. 233 (1968), and cases cited. See. also e.g., Myer- 


seseg + 
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son Tooth Corporation v. United States, supra, 64 Cust.Ct. 860. It is to 
be added that the costs or expenses involved need not jibe to the penny ; 
it is sufficient if they reasonably approximate the difference in the sales 
prices. United States v. Lockwood & Freidin, 61 Cust. Ct. 573, 579, 
A.R.D. 241, 287 F. Supp. 283, 288 (1968). 

Against this background, plaintiff, employing the first method, seeks 
to discredit the appraised values and establish the correctness of its 
claimed values by showing through two affidavits of Daniel Swarovski, 
one of the owners of Swarovski, that certain expenses were incurred 
by Swarovski by reason of sales from its branch office at Linz, Austria 
to manufacturers in Austria for home consumption, which expenses 
were not incurred in connection with sales of merchandise from 
Swarovski’s plant in Wattens, Austria for export to the United States. 
Expressed in terms of percentage of list price, plaintiff claims that 
the following costs, as shown in Daniel Swarovski’s affidavits, were 
attributable only to sales in the home market: 


(a) Shipping salaries 1.87% 
(b) Taxes 5.64% 
(c) Rent 0.31% 
(d) Supplies 0.17% 
(e) Utilities 0.138% 
(f) Travelling 0.10% 
(g) Advertising 1.29% 
(h) Miscellaneous 1.43% 

10.94% 

As a further explanation of the price differential, the affiant Daniel 
Swarovski stated that during the period in issue, Swarovski was paid a 
“reimbursement” by the Austrian government of “5.78% of the in- 
voice value” on exports of glass stones and beads from Austria. 

Plaintiff contends that, on the basis of the foregoing figures—i.e., 
the total expenses incurred in Linz (home market sales) which were 
not incurred in Wattens (export sales), coupled with the Austrian 
government’s reimbursement on exports—it has “more than ade- 
quately explained the difference between the home consumption price 
(list) and the price for export to the United States (list less 15%).” 

We do not agree. For even assuming arguendo that the court may 
ignore sales to third countries and restrict its scrutiny to the home mar- 
ket prices, plaintiff has nonetheless failed to satisfactorily explain the 
more than 15 percent price differential between the sales in Linz for 
home consumption and those in Wattens for export to the United 
States. Specifically, we cannot understand (particularly in light of 
the frequently vague responses given to the Swarovski deposition to 
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the questions concerning those items) how the shipping salaries, taxes, 
rent, supplies and utilities paid for in Linz—which add up to 8.12 per- 
cent—constitute other than the fixed expenses generally incurred in 
producing an article, be it for home consumption or for export. See e.g., 
John V. Carr & Son, Inc. vy. United States, supra, 52 CCPA 62. They 
are, it would seem, the usual and ordinary expenses involved in the 
manufacture of merchandise, either in Linz or in Wattens. And noth- 
ing in the record demonstrates otherwise. Accordingly, absent explana- 
tion, these “costs” do not satisfactorily explain, even in part, the 
disparity in prices. Nor, of course, are so-called undisclosed “miscel- 
laneous” expenses allowable in this regard. 

However, it is to be noted that unlike the foregoing costs, the travel- 
ling expenses would seem to have been incurred solely by the employees 
of the Linz branch office in making sales to Austrian purchasers, and 
that the advertising expenditures were solely for advertising in Aus- 
tria. These two costs, therefore, constitute selling expenses incurred 
solely in connection with producing goods for home consumption and 
are unrelated to sales for export to the United States. See e.g., John V: 
Carr & Son, Inc. vy. United States, supra, 52 CCPA 62. Accordingly, 
they may be considered as reflecting, in part, the higher prices paid by 
purchasers in the home market. 

Sinilarly, reimbursement by the Austrian government to Swarovski 
of a percentage of the invoice price of all glass beads and stones ex- 
ported from that country might also be considered as accounting, in 
part, for the United States export and the home market price dif- 
ferential. However, it is not clear whether the 5.78 percent figure cited 
by plaintiff is a fixed flat rate applicable to all export sales or simply a 
composite figure based on an averaging out of varying discounts. 
Without additional evidence on this point, the 5.78 percent figure can- 
not be relied upon. 

These considerations aside, there are also fatal deficiencies in plain- 
tiff’s proof in connection with the record of sales for export to third 
countries. Although plaintiff glosses lightly over these transactions, 
the court may not ignore the fact that, while sales to a majority of the 
named countries were at a minimum of list, less 10 percent, the sales 
to manufacturers in six countries were at list price with no discount. 
And sales to manufacturers are sales to industrial users and hence to 
wholesalers under the definition of “purchasers at wholesale” appear- 
ing in section 402(f) (3) of the Tariff Act of 1930, as amended.® 7’he 


® Section 402(f) (3) provides : 


The term “purchasers at wholesale’ means purchasers who buy in the usual 
wholesale quantities for industrial use or for resale otherwise than at retail; or, if 
there are no such purchasers, then all other purchasers for resale who buy in the 
usual wholesale quantities ; or, if there are no purchasers in either of the foregoing 
categories, then all other purchasers who buy in the usual wholesale quantities. 
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American Greiner Electronic, Inc. vy. United States, 62 Cust. Ct. 905, 
913, R.D. 11658, 298 F. Supp. 313, 319 (1969), aff'd, 66 Cust. Ct. 644, 
A.R.D. 289, 328 F. Supp. 498 (1971) (appeal dismissed). See also 
Aceto Chemical Co., Inc. vy. United States, 51 CCPA 121, C.A.D. 846 
(1964). 

Therefore, sales to this class of purchasers are also relevant, under 
the guidelines established by the Acme Steel and John V. Carr cases, 
in determining whether the prices paid by the selected purchaser 
herein comport with statutory export value. 

It is also significant that plaintiff has failed to give any breakdown, 
by percentages or otherwise, of the number of sales to each country, 
or of the quantities involved in such sales. Thus, there is no basis for 
inferring that the export trade in Swarovski stones and beads to any 
of these countries was unsubstantial. Nor is it claimed that sales to any 
country should be disregarded as negligible, de minimis or not in the 
usual wholesale quantities. See, e.g., Zhe American Greiner Electronic, 
Inc. v. United States, supra, 62 Cust. Ct. 905. Furthermore, we are not 
aware of special or extraordinary circumstances attendant upon any 
of the sales which would indicate that they were not made in the ordi- 
nary course of trade. Accordingly, the sales at list price to other coun- 
tries may not be disregarded in ascertaining whether the claimed prices 
are fairly reflective of market value. 


In sum, plaintiff's inability to reconcile the sales at 15 percent off list 
to LOC, its selected purchaser, with its sales at list for home consump- 
tion in Austria and for export to other countries in Europe has raised 
an insuperable barrier to establishing its claim that the prices to LOC 
fairly reflect the market value of the goods. The appraised values are 
therefore affirmed and the appeal for reappraisement dismissed. Judg- 
ment will be entered accordingly. 
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Custom Rules Decision 
(C.R-D. 73-24) 


CoNSOLIDATED SEWING MACHINE Corp. v. UNITED STATES 


Opinion and Order on Defendant's 
Motion To Strike Complaint 


Court No. 70/51814 
[Motion granted. ] 
(Dated November 14, 1973) 


Serko & Sklaroff for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (Andrew P. Vance, Chief, 
Customs Section), for the defendant. 

Newman, Judge: Defendant has filed a motion to strike on the 
ground that the complaint “fails to state a claim upon which relief may 
be granted”. 

The basis of defendant’s motion is that the protest does not embrace 
the entry number to which the complaint is addressed. It appears from 
the official papers that plaintiff has in fact filed two complaints in this 
action. One complaint refers to an entry number covered by the protest 
(226872) ; the other complaint covers an entry number not shown on 
the protest (102125). It is the latter complaint that defendant has 
moved to strike. 

As authority for its motion, defendant cites rule 4.7(b) (4), which 
does not provide for a motion to strike, but rather for a motion to 
dismiss the action.* Although not cited by defendant in its memoran- 
dum of law, rule 4.7 (e) provides for a motion to strike as follows: 


(e) Motion to Strike: Upon motion of defendant before an- 
swer, or upon motion of plaintiff within 30 days after the service 


*Rule 4.7(b)(4) provides: Defenses: How Presented: The following defenses may be 
made by a motion to dismiss the action: * * * (4) failure to state a claim upon which 
relief may be granted. A motion making any of these defenses may be made before 
answer. 
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of the answer upon him, or upon the court’s own motion at any 
time, the court may order stricken from the complaint or answer 
any redundant, immaterial, impertinent, or scandalous matter. 

It may be noted that failure to state a claim upon which relief may 
be granted is not one of the grounds specified in rule 4.7(e). Never- 
theless, it is clear that the complaint referring to entry No. 102125, 
which is not covered by the protest, is not pertinent or material to the 
action and therefore should be stricken. Accordingly, defendant’s 
motion to strike the complaint referring to entry No. 102125 is granted 
pursuant to rule 4-7(e) on the grounds that it is impertinent and 
immaterial. However, defendant’s motion is denied to the extent that 
it purports to be a motion to dismiss the action under rule 4.7(b) (4). 


(C.R.D. 73-25) 
Rerustic Novetry Co., Inc. v«. Unrrep States 


O pinion and Order on 1 fendant’s 
Jotion to Dismiss Complaint 


Court No. 69/43294 
[ Motion denied. } 
(Dated November 16, 1973) 


Brooks & Brooks for the plaintiff. 

Serko & Sklaroff for Dexion, Ine. 

Irving Jaffe, Acting Assistant Attorney General (Gilbert Lee Sandler, trial 
“attorney ), for the defendant. 

Newman, Judge: Defendant has moved to dismiss the complaint 
filed in this action, which is captioned “Dexton, Inc., Plaintiff v. Tne 
Unrrep Sratres, Defendant”.t The basis of defendant’s motion is that 
Dexion. Inc. is not the plaintiff in this action, and hence was not 
wuthorized to file the complaint pursuant to rule 4.4. No opposition or 
other response to the motion has been filed on behalf of either Dexion, 
Inc. or Republic Novelty Co., Ine-, the importer of record who filed 
this protest. 

Pursuant to rules 14.6(a) and 14.9(c), effective October 1, 1970,? 
this case was among approximately 177,000 actions pending before 
the Customs Court which were placed in a classification designated as 
the October 1970 reserve file. Under rule 14.6(c) a period of two years, 
to and including October 31, 1972, was allowed during which time 


Defendant's motion papers are similarly captioned. 


“October 1, 1970 is the effective date both of the Customs Courts Act of 1970, Pub. L. 
91-271, and the present court rules. 
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pending suits might be removed from the reserve file, or they would 
be dismissed automatically by the clerk for failure to prosecute upon 
the expiration of the time provided. Under rule 14.6(b) an action 
could be removed from the October 1970 reserve file by filing a com- 
plaint pursuant to rule 4.4. On October 31, 1972—the final date—the 
instant complaint was filed bearing the court number of this action, 
but not in the name of plaintiff. If this complaint is dismissed, as 
requested by defendant, then no complaint exists to preclude dismissal 
of the action for failure to prosecute. 

I am satisfied from an examination of the official papers that 
Republic Novelty Co., Inc. is the plaintiff in this protest, and not 
Dexion, Inc. In respect to the proper party-plaintiff, the complaint 
was plainly defective. 

It has been held, however, that a complaint which is defective 
because the wrong party is named as the plaintiff may be amended by 
substituting the proper party as plaintiff, Border Brokerage Co. v. 
United States, 71 Cust. Ct. —. C.R.D. 75-20 (1973) ; Boise Cascade 
Corp. V. United States. 71 Cust. Ct. —, C.R.D. 73-17 (1973) ; Inter- 

i Mercantile Corp. v. United States, 71 Cust. Ct. —, C.R.D. 
73-16 (1973 


Under all the circumstances, I see no serious prejudice to defendant 


HWaATAO) 


‘ its motion to dismiss the complaint is denied and plaintiff is given 
»: 


an opportunity to file an amended complaint. Accordingly, it is hereby 
OnrDERED: 

|. Defendant's motion to dismiss is denied. 

Republic Novelty Co., Inc., plaintiff in this action, shall have a 
period of twenty days from and after the date of service of this order 
within which to file an amended complaint. 

3. If upon the expiration of said twenty-day period, no amended 
complaint shall have been filed by said plaintiff, this action shall be 
deemed dismissed for failure to prosecute, without any further pro- 
ceeding; and in such event, the clerk is directed to enter an order of 
dismissal without further order. 
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CUSTOMS COURT 


Decision on Motion for Rehearing 
November 1, 1973 


The Olga Company v. United States, Court No. 72-4-00818.—Ladies 
Intimate Apparel—American Goods Returned—Assembled Com- 
ponents.—C.D. 4468. Motion of Government for rehearing denied. 





Index 


US. Customs Service 


T.D. No. 


Bonds for the control of identified shipping containers, approved and 
discontinued 


Foreign currencies : 
Daily rates: 
Hong Kong dollar, for the period October 29 through November 2, 


Iran rial, for the period November 12 through 16, 1973_..._.----_ 
Philippine peso, for the period November 12 through 16, 1973_-__ 
Singapore dollar, for the period November 12 through 16, 1973__ 
Thailand baht (tical), for the period November 12 through 16, 


Rates which varied by 5 percentum or more from the quarterly rates 
published in T.D. 73-294 for the Austria schilling, Belgium franc, 
Denmark krone, France franc, Germany deutsche mark, Italy lire, 
Japan yen, Netherlands guilder, Portugal escudo, Sweden krona, 
and Switzerland franc, during the period November 19 through 23, 


Ports of entry; limits of Greenville, Mississippi, port of entry in New 
Orleans, Louisiana, Customs district (Reg. V), extended; sec. 1.2(c), 
C.R. amended 


Protest Review Decisions 


Acidulated shell drain oil, classification ; Protest No. 34022000025; entry 
No. 101772 


Bulk chemical chlorine, basis of appraisement; various protest and 


Coated, seamless metal pipe, classification; Protest No. 31111000001; 
entry No. 100235 


Paperboard boxes covered with nonwoven textile fabric; Protest No. 
53011000200; entry Nos. 102617 and 108529__-._-_--_____-.--.--___ 


Petroleum product from Panama, classification ; Protest No. 18031000012 ; 
entry No. 102990. 


Rock bits and cutter bits, classification; Protest No. 3004100067; entry 
No. 119105 


Transducers used in high sensitivity dynamic force measurement sys- 
tems, classification; various protest and entry nos___--------------.. 


63 


73-326 


73-328 
73-328 
73-328 
73-328 


73-328 





64 INDEX 


Transistor radios from Japan, basis of appraisement; Protest No. 
P.R.D. No. 
ZE0OL00L{G7 + VATEOUS GHERY DOR owes wc ceca nnn 73-18 


Wine, merchandise manifested but not found; Protest No. 39011002074 ; 
Ontry NO. 100 sncesctiicndenenbaeeoneame acs eect 73-22 


Court of Customs and Patent Appeals 


Barnebey-Cheney Co v The United States : 
Serap Charcoal from Gasmasks; classification 


Customs Court 
Amended complaint ; plaintiff, improper party, C.R.D. 73-25 


3ra-kini sets: 
trassiere portion of ; brassieres, not ornamented, C.D, 4482 
Entireties, C.D. 4482 
Knit underwear, not ornamented, of man-made fibers, C.D. 4482 
Srassieres, not ornamented; bra-kini sets, brassiere portion of, C.D, 4482 


Complaint : 
Covering entry number not shown on protest, C_.R.D. 73-24 
Defective, C.R.D. 73-25 
Motion : 
To dismiss, C.R.D.’s 73-24, 73-25 


To strike, C.R.D. 73-24 


Construction : 

Rules of the U.S. Customs Court: 
Rule 4.4, C.R.D. 73-25 
Rule 4.7(e), C.R.D. 73-24 
Rule 4.7 (b) (4), C.R.D. 73-24 
Rule 14.6(a), C.R.D. 73-25 
Rule 14.6(b), C.R.D. 73-25 
Rule 14.6(¢), C.R.D. 73-25 
Rule 14.9(¢), C.R.D.. 73-25 

Tariff Schedules of the United States: 
Item 376.28, C.D. 4482 
Item 378.60, C.D. 4482 


Defective complaint, C.R.D,. 73-25 
Dismissed, entry by clerk of order of; failure to prosecute, C.R.D. 73-25 


Entireties : 
Bra-kini sets, C.D. 4482 
Wearing apparel, C.D. 4482 
Entry number not shown on protest, complaint covering, C.R.D. 73-24 


Failure to prosecute; dismissed, entry by clerk of ordér of, C.R.D: 73-25 





INDEX 6 


Improper party-plaintiff; substitution of proper party-plaintiff, C.R.D, 73-25 


Knit underwear, not ornamented, of man-made fibers; bra-kini sets, C.D. 4482 


Motion : 
To dismiss complaint, C.R.D.’s 73-24, 73-25 
To strike complaint, C.R.D. 73-24 


Plaintiff, improper party; amended; amended complaint, C.R.D. 73-25 


Reappraisement decisions: 
Issues : 

Export value—price fairly reflecting market value—The prices at which 
a foreign manufacturer sold merchandise to a selected purchaser for 
export to the United States were held not to fairly. reflect market 
value within the meaning of sec. 402(f)(1)(B), Tariff Act of 1930. 
as amended, since the record showed (1) that the manufacturer's 
home market prices and prices to third countries for identical mer- 
chandise were higher than its export prices to the United States: and 
(2) that plaintiff failed adequately to explain these price disparities. 
In order to provide safeguards against the possible rigging of export 
value through sales at non-market prices, comparison of the selling 
prices in the home market and in third countries with the export 
price to a selected purchaser in the United States is an extremely 
important factor in determining whether the export price fairly reflects 
market value. R.D. 11776. 

Motion for judgment on pleadings—order of court—export value— 
Where defendant admitted all the allegations in plaintiff's amended 
complaint and consented to judgment on the pleadings but objected 
to a statement in plaintiff's proposed order that the district director” is 
ordered to appraise and liquidate the entry accordingly,” it was held 
that it is the court and not the district director that determines the 
dutiable value of merchandise, and that in a reappraisement case the 
court is not concerned with liquidation of the entry. In lieu of signing 
the proposed order, the court held that export value as defined in 19 
U.S.C., see. 1401a(b) was the proper basis for determining the value 
of the involved merchandise, C.D. 4481 

Merchandise : 

seads, R.D. 11776 

Glazed wall tiles, C.D. 4481 

Tiles, glazed wall, C.D. 4481 

Rehearing denied; Ladies intimate apparel; American goods returned ; assembled 
components, C.D. 4468 


Substitution of proper party-plaintiff ; improper party-plaintiff, C.R.D. 73-25 


Wearing apparel; entireties, C.D. 4482 
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OFFICIAL BUSINESS 


The FEDERAL REGISTER ... 


publishes daily the full text of Presi- 
dential Proclamations, Executive 
A oe ati Orders, and Reorganization Plans, 
Ne nee aS together with Federal agency 
Pe eh PRN rules, regulations, notices, or 
; eC similar documents having gen- 
eral applicability and legal 
effect. 


The FEDERAL REGIS- 
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a daily supplement to the 
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Documents, U.S. Gov- 
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Regulatory material published in the Federal Register is keyed to the Code of 
Federal Regulations which is published under 50 titles, pursuant to section 11 
of the Federal Register Act, as amended. 
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